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THE INCLUSIVE COMMAND: VOLUNTARY INTEGRATION
OF SEXUAL MINORITIESINTO THE U.S. MILITARY

lan Ayres* & Jennifer Gerarda Brown

This essay reexamines the “unit coheson” problem, which many members of Congress cited as the
primary rationde for the “Don’'t Ask Don't Tel (DADT)” policy currently enforced in the U.S.
Military. As an dternative to DADT, we propose the formation of two dternaive command
structures to which service members would be assigned to assgn themsalves, depending upon their
stated willingness to serve with gay people. Soldiers who are willing to serve with gay people
would be assigned to “inclusve’ commands.  Service members who are not willing to serve with

gay people would be assgned to “exclusve’ commands which would continue to operate under the
DADT regime.

The benefits of the indusve units would be threefold: amelioration (of current discrimination),
demonstration (that DADT is not necessary to preserve unit cohesion), and realignment of politica
dlies and enemies (creating a common cause for pro-gay legidators on the left and pro-defense
legidators on the right). The proposd is dynamic, not static. The hope is that inclusve commands
would so effectively demongrate the benefits of integration that, over time, increasing numbers of
sarvice members would opt for integrated units From there, the step to universal, mandatory
integration of sexua minorities into the armed forces would be smdler and more easily teken. The
essay explores some of the implementation issues likdy to arise with incdlusve commands.
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THE INCLUSIVE COMMAND: VOLUNTARY INTEGRATION
OF SEXUAL MINORITIESINTO THE U.S. MILITARY

lan Ayres & Jennifer Gerarda Brown
“ The human heart is the starting point of all matters pertaining to war.”
Maurice comte de Saxe*
“What we do and what we think is fascinatingly dependent, much of the time,
on what we believe that other people do and think.”
Cass Sungtein?
INTRODUCTION
Many opponents of gays in the military will accept the proposition that some gay and leshbian
soldiers® most of them closeted, have sarved their country bravely and well. Generad Colin Powell

has referred to gay service members as “proud, brave, loyd, good Americans™ who have “served

wdl in the past and are continuing to serve well.”> Generd H. Norman Schwartzkopf agrees:

'Maurice comte de Saxe, Preface, My Reveries Upon the Art of War (1757), in RooTs oF
STRATEGY: THE 5 GREATEST MILITARY CLASSICSOF ALL TiME 177 (Brig. Gen. Thomas R.
Phillipstrans, ed., 1940).

’Cass R. Sungtein, Stuationism, New RepusLIc, Mar. 13, 2000, at 42, 46 (reviewing MALCOLM
GLADWELL, THE TiIPPING POINT: How LITTLE THINGS CAN MAKE A BIG DiFFEReNCE (2000)).

*For smplicity’s sake, we will use the terms “gay and lesbian” to refer to sexua minorities of
vaious sorts, especidly gay men, leshians, bisexuas, and transgendered people. We do not mean
to treat dl sexud minorities mondlithicdly, because important differences might make our proposal
more workable for some groups than for others. Cf. Diane H. Mazur, Re-Making Distinctions on
the Basisof Sex: Must Gay Women Be Admitted to the Military Even if Gay Men AreNot?, 58 OHIo
Sr. L. J. 953 (1997) (arguing that men and women could legitimatdy receive disparate treatment
with respect to the ban on homosexudity in the military) [hereinafter, Re-Making Distinctiong].
Smilaly, and again for amplicity’s sake, we will use the term “soldier” to refer to service members
of dl branches of the military, and “amy” to refer to the military generdly.

*Policy Concerning Homosexuality in the Armed Forces. Hearing Before the S Comm. on Armed
Services, 103d Cong. 103-845, 707 (2d Sess. 1993) (testimony of General Powell, Chairman of the
Joint Chiefs of Staff).
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“homosexuals have sarved in the past and have done a great job serving their country.”®

What these opponents find harder to accept is the proposition that heterosexua people can
effectivdy serve thar country if openly gay people are in the military with them.  The fear is that
if openly gay and lesbian people are adlowed to serve, they will make other soldiers uncomfortable.
This discomfort will cause a breakdown in morde and disciplineg, destroying the “unit cohesion” that
is essentid for effective soldiering.  To show that these fears have perpetuated an exclusion policy
that is over broad, this essay proposes the cregtion of “inclusve’ commands in the U.S. military.
Gay and non-gay soldiers would volunteer for inclusve commands by indicating that they are
willing to serve with gay and leshian soldiers.  Soldiers who were not willing to serve with gay
people could assgn themsdves to dternative, exdusve commands. Placement in an incusve
command would therefore be entirdly voluntary.

This essay adso is an gpplication of the theory of ambiguation,” a concept we borrow from
the work of Lawrence Lessig.® Lessg argues that people can deploy rhetorical devices to change
a society’s shared understanding of the meaning conveyed by a given word or action. One of the
rhetorical devices Lessg discusses is “ambiguation,” which gives “a particular act, the meaning of
which is to be regulated, a second meaning as wdl, one tha acts to undermine the negative effects

of the firs.” The very act of saying that you are willing to serve with gay soldiers may make some

®Policy Concerning Homosexuality in the Armed Forces. Hearing Before the S Comm. on Armed
Services, 103d Cong. 103-845, 612 (2d Sess. 1993) (testimony of Genera H. Norman
Schwartzkopf).

IAN AYRES & JENNIFER GERARDA BROWN, STRAIGHTFORWARD: MOBILIZING HETEROSEXUAL
SUPPORT FOR GAY RIGHTS, Chapter 5 (forthcoming Princeton University Press, 2005).

8L awrence Lessig, The Regulation of Social Meaning, 62 U. CHi. L. Rev. 943, 1010 (1995).
°ld.



people wonder whether you yourself are gay. As the set of people who are understood possibly to
be gay expands, people's understanding of what it means to be gay aso changes, and stereotypes
erode.

The indusve command would chdlenge some heterosexual soldiers to “come out” as
supporters of gay rights and in so doing raise questions about their own sexudity. The fact that
soldiers are forced to answer the question “yed’ or “nay” marks a turn toward more uncomfortable
choices. Some soldiers might prefer not to have to answer this type of question. But when faced
with the question, we will ultimatdy argue, many soldiers today will opt for the inclusve command.

We explicitly seek incrementa progress. To that end, we propose two distinct, intermediate
stages on the path toward non-discrimination.  In Stage |, our system would not require any changes
in the current “Don’'t Ask, Don't Tell” (DADT) policy, and soldiers in both types of commands
would remain closeted. All soldiers would be asked two questions:

Question No. 1: Your answer to this first question will be kept confidentid (and
your answer will have no effect on your future assgnments or treatment). Would
you be willing to serve in a command with openly gay service personnel ?

Question No. 2: Your answer to this second question will not be kept confidential.
If you answver “no” you will be assgned to an “inclusve’ command. If you answer
“yes’ you will be assgned to a “exclusve’ command. Would you prefer to serve
in a command without any gay personnel?

The firg question dicits information about whether service members are comfortable serving
with “openly” gay colleagues. Since the answers to this question will be kept confidentid, it is
likely to provide feedback on the level of discomfort, which is the premise for the “unit coheson”

concern.



In stage 1l of this evalving plan of integration, the statutes and regulations comprising the
DADT policy would require amendment to permit but not require gay and lesbian members of
inclusve commands to come out. All soldiers would be asked a single question:

Your answer to this question will not be kept confidentid. If you answer “yes’ you
will be assgned to an “inclusve’ command. If you answer “no” you will be
assigned to an “exclusve’ command. Would you be willing to servein a command
with openly gay service personnel?

In the second regime, DADT would till be in effect for the exclusve command — so that
soldiers who wanted to avoid serving with openly gay soldiers could do so. But in the second stage,
the indusve command would become a space in which openly gay and lesbian soldiers could serve
their country and willing heterosexua soldiers could serve with them. Even Stage Il would be an
intermediate, evolutionary step in the progresson from excluson, through DADT, to the ultimate
god: mandatory, wholesde integration of sexud minoritiesinto the armed sarvices.

The indusve command would help to unpack and chalenge the changing judtifications for
disqudifying gay people from militay service.  In early periods, the rationales were aways

centered on the gay soldiers themsdves: they were sad to be security risks, mentally unstable,’®

°MELIssA WELLS-PETRY, EXCLUSION: HOMOSEXUALS AND THE RIGHT TO SeERvE 113-18 (1993).
According to Akhil Amar and Alan Hirsch, the officd policy agangt gays in the military resulted
largdly from “historical accident”:
Many soldiers returned from World War | suffering from shell shock. The emerging
psychiatric professon offered to help the government minimize such problems in the future
by screening soldiers to keep out the mentdly ill or poorly adjusted. At the time,
homaosexudity was regarded as a mentd illness, so the screening policy kept identified
homosexuals out of the armed forces.
AKHIL REED AMAR & ALAN HIrRscH, FOR THE PeEOPLE: WHAT THE CONSTITUTION REALLY SAYS
ABOUT YOUR RIGHTS 141 (1998).



cowardly,™* and lacking in discipline® Over time, however, these rationales started to erode.  This
change was inevitable as highly decorated, clearly effective soldiers came out or were exposed as
gay or leshian.®®* The many promotions and glowing reviews these soldiers received during their
service showed tha they had discipline and courage* The dmos universa opinion within the
psychiatric community that homosexudity is not a mental illness™ made it untenable for the military
to argue that gay people were inherently less stable than any other group. The illogic of the ban
started to become clear as gay rights advocates pointed out that emotiona problems and security
breaches were more likdy to occur if soldiers were forced to hide their sexud orientation; lifting
the ban would mitigate rather than aggravate these risks.

Nonetheless, when President Bill Clinton proposed to lift the ban upon taking office in early

11See RANDY SHILTS, ConbucT UNBECOMING 115 (1993) (quoting psychiatrist Albert Abrams, who
wrote in his 1918 essay “Homosexudity — A Military Menace,” that “the homosexudigt is not only
dangerous but ineffective as afighter”).

12WELLs-PeTRY, supra note 10, at 118-19; Diane H. Mazur, The Unknown Soldier: A Critique of
“ Gaysin the Military” Scholarship and Litigation, 29 U.C. DavisL. Rev. 223, 234 (1996).

133, e.g., Cammermeyer v. Perry, 97 F.3d 1235, 1236 (9th Cir. 1996) ("a highly decorated nurse"
who received the Bronze Star for digtinguished service in Vietnam); Seffan v. Aspin, 8 F.3d 57, 59
(D.C. Cir. 1993) (“an exceptiona midshipman” who earned “the respect and praise of his superior
officers’ and for whom “the sky was the limit”); Watkins v. United States Army, 875 F.2d 699, 701
(9th Cir. 1989) (en banc) ("an outdanding soldier™). See generally SHILTS, supra note 11
(describing the history of gay men and lesbians in the U.S. military and the occasiond “purges’ that
would result in the revelation and termination of many gay and lesbian soldiers).

14See generally MARY ANN HUMPHREY, MY COUNTRY, MY RIGHT TO SERVE: EXPERIENCES OF GAY
MEN AND WOMEN IN THE MILITARY, WORLD WAR Il TO THE PRESENT (1990) [hereinafter MY RIGHT
TO SERVE].

sAmerican Psychiatric Association, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL
DisorDERS 261-83, 380 (3d ed. 1980); SHILTS, supra note 11, at 715; American Medica
Association, H-160.991 Policy on the Hedlthcare Needs of the Homosexua Population (calling for
“physician's nonjudgmenta recognition of sexud orientation” and instructing physicians to “opposq
] ... therapy that is based upon the assumption that homosexudity per se is a mental disorder”),
available at http: //www.ama-assn.org/ (last visited July 1, 2004).
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1993, Congress baked. Ultimately, the compromise DADT policy emerged -- a policy which, in
theory, forbids military offidds from asking whether soldiers are gay or lesbian, but aso forbids
gay and leshian soldiers to be open about their orientation.*® While this policy may have many
flaws!’” the Congressond debates leading to its implementation achieved something vauable: they

showed that some rationdes for the ban on gays in the military seem to be off the table. Security

1810 U. S. C. section 654 (b)(1) (1994). The statute provides in pertinent part:
(b) Policy. — A member of the armed forces shdl be separated from the armed forces under
regulations prescribed by the Secretary of Defense if one or more of the following findings
ismade. ..
(1) That the member has engaged in, attempted to engage in, or solicited another to engage
in ahomosexua act or acts. . .
(2) That the member has ated that he or she is homosexuad or bisexud . . .
(3) That the member has married or attempted to marry a person known to be of the same
biologica sex.
The “don’t ask” portion of the palicy is contained in a regulation which states that “ applicants for
enligment, gppointment, or induction shal not be asked or required to revea whether they are
heterosexud, homosexud, or bisexua.” Dep't of Defense Directive No. 1304.26, end. 1, s B(8)(a).
See also DOD Directive Nos. 1332.30 & 1332.14 (applying “don’t ask” policy to officers and
enlisted service members, respectively, in the course of their service). Thus, while the “don't tell”
part of the policy is enshrined in Statute, the “don’t ask” portion is “strictly a regulatory creation.”
See Kenji Yoshino, Assimilationist Bias in Equal Protection: The Visibility Presumption and the
Caseof “Don't Ask, Don’'t Tell” , 108 YALEL. J. 485, 539 (1998).

"Not the least of these flaws is the fact that discharges due to homosexudlity have accelerated rather
than dowed since its inception.  See Philip Shenon, Pentagon Moving to End Abuses of ‘Don’'t Ask,
Don't Tell’ Policy, N.Y. TiMES, Aug. 13, 1999, a Al (nating that 67 percent more gay and lesbian
troops were discharged in 1997 — atota of 997 individuals — than were discharged in 1994, the
firg ful year the DADT policy was in effect). More recent drops in discharges are due to America's
temporary involvement in war rather than any permanent shift the practical effects of ‘don’t ask,
don't tell.” See John Files, Study Says Discharges Continue Under ‘Don’'t Ask, Don’'t Tell,” N.Y.
TiMES, Mar. 24, 2004, at A18 (suggeding that America's involvement in war may counteract the
otherwise steady increase in discharges of homosexuals, noting that 787 were discharged in 2003,
“the lowest number since 1995” and “that compares with 906 in 2002 and 1,273 in 2001.”); Beth
Fouhy, Soldier Dismissed After Revealing He's Gay, FiInDLAw.com, June 21, 2004 (noting that 770
people were discharged for homosexudity in 2003, a reduction from 1,227 discharges in 2001,
“before the invasions of Afghanistan and 1Iraq”),
http://news.findlaw.com/ap_stories/alw/1152/6-21-2004/20040621051504 40.html (last visted duly
1, 2004).
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risks, cowardice, and menta illness of gay people have, for the most part, lost respectability in this
debate.

The argument shifted. The new mantra became “unit coheson.”  Indeed, when gay and
leshian service members have chdlenged the DADT policy, the government has defended not by
rasng any of the old judifications for the homosexua excluson policy, but by resting upon “unit
cohesion,” protecting “the privacy of heterosexuds,” and reducing “sexua tension.”*®

If we unpack “unit cohesion,” however, we see that the point of concern has actualy shifted;
the anticipated source of rule violations, break-down in discipline, and insubordination has changed.
The problem, it turns out, is not so much the gay soldier himsdlf, but the reaction he is likely to dicit
in others: therr fear of the “gay gaze,” ther fedings of invaded privacy, ther hodility. Put more
pointedly, the fear is not so much that openly gay soldiers will violate military rules or
underperform, but rather that one soldier's open homosexudity will cause another soldier to fdll
short in executing his duties*®

Interegtingly, the “unit cohesion” argument thus works in precisely the opposte direction

from “divergty” rationales for affirmative action in higher education. In the educational context,

8%ce, e.g., Able v. United States, 968 F. Supp. 850, 858 (1997) (“The government does not judtify
its discrimination by reference to some defect in the performance of homosexuds, or claim that they
represent a security risk as likdy targets for blackmail,” but instead “says that the Act helps foster
unit cohesion, promotes the privacy of heterosexuas, and reduces sexud tensions.”), rev'd on other
grounds, 155 F.3d 628 (1998).

¥Judge Eugene Nickerson came draight to the point in describing this rationde “the known
presence of homosexuds may disrupt the unit because heterosexuad members may moradly
disspprove of homosexuds. This is an outright confession that ‘unit cohesion’ is a euphemism for
catering to the preudices of heterosexuals” 1d. See also Yoshino, supra note 16, at 553 (“the
judtifications for "don't ask, dont tell" - unit cohesion, privacy, and sexua tension - primarily focus
not on the gay servicemember but on the straight servicemember. This can be counted as a pro-gay
achievement, as it correctly traces the source of the dysfunction not to the gay servicemember, but
to the sraight one.”).

-8-



the argument is that everyone will learn more, and more effectively, if the students bring to the
enterprise a diverse array of experiences, some of which may flow from their personal
characterigtics, such as gender, race, age, and rdigion (just to name a few).?° In the military context,
on the other hand, the fear seems to be that some forms of diversity will prove so chalenging, so
digracting, that soldiers ability to learn and perform will be compromised.

Military offidds faced a dynamic smilar to this when they proposed racia integration of
the armed forces. Military commanders believed that white and black soldiers could not live and
work together; morde, discipline, and unit cohesion would suffer. Notwithstanding these fears,
offidds determined that wholesde integration was necessary. Many contend that this integration
has been a success, proving that prgudice and fear can be overcome when soldiers subject
themsdves to the discipline demanded by military life?* While some critics have argued that the
military should follow the same path in integrating the armed forces with respect to race and sexud
orientation, Congressond repeal of DADT in the short term is unlikdy. Therefore, this essay
proposes a more incremental approach, one that does not launch a direct, normative attack on
DADT, but ingtead attempts to demondtrate that the policy rests upon fears that are baseless — even
in a military setting. Stage | calls for changes that could be implemented by executive order,
without Congressiond action.

If, as Judge Eugene Nickerson has asserted, “the only concelvable way that the presence of

known homaosexuas could undermine the cohesion of the unit is ‘by the negative reactions of

0See, e.g., generally, Regents of the University of California v. Bakke, 438 U.S. 265 (1978).

21 See generally CHARLES C. Moskos & JoHN SIBLEY BUTLER, ALL THAT WE CAN BE: BLACK
LEADERSHIP AND RACIAL INTEGRATION THE ARMY WAY (1996) (suggesting the military has become
the most race-egditarian inditution in American society).

-0-



service members who disapprove of homosexudity, ”?* military offidds should consider indituting
policies that seek out and nurture heterosexua soldiers who are tolerant of homosexuaity. Our
proposal does jugt this by dlowing the perpetrators and vicims of discriminaion to voluntarily
separate themsalves into two distinct groups.

As a purdy descriptive matter, our screening mechaniam is likely to have two channeling
functions that would be mutudly reenforcing.  First, gay soldiers would likely opt for the indusive
command. While gay and leshian soldiers could also opt for an exclusive command,? the screening
mechanism would probably reduce ther incentives to do s0.**  After dl, fdlow soldiers in the
exdusve command are there because they’ ve expressed a preference not to serve with any gay
people.

Second, intolerant heterosexua soldiers are likey to opt for the exclusve command.

Intolerant soldiers — taking into account the channeling effect on gay soldiers — can reduce their

#Able, 968 F. Supp. at 859, (quoting Philipsv. Perry, 106 F. 3d 1420, 1435 (9th Cir. 1997)).

%Closeted gay individuds often find other gays or gay dlies threstening, if for different reasons than
intolerant individuds find them threatening. See BYRNE FONE, HOMOPHOBIA: A HISTORY 6 (1998)
(“Homophohbia is not limited to heterosexuals, of course. It can aso be found among . . . repressed
homosexuds.”). This might stem from a fundamentd fear of being outed, either within the military,
or within thar personal lives, and will cause some gay soldiers to opt for the exclusive command.

#Indeed, we perversdy considered returning to the rule of totd excluson with regard to the
exdusve command as a way of further bolstering the tendency of gays to choose the inclusve
command. Under this aternative, the military was able to “ask” and then remove gay and leshian
soldiers from the exdusve command. Soldiers who are on the fence would arguably fed less
comfortable opting into such a system, and thus choose the indusve command. In equilibrium, most
gay soldiers would be better off than the current regime because they would be able to opt for a safer
environment, the indusve command, and a greater number of soldiers overall may participate. But
in the end, we reect thisidea The idea of retrenchment to total excluson, even if limited to the
exclusve command, is too unpaatable to be proposed. But see JANET E. HALLEY, DON'T: A
READER's GUIDE TO THE MILITARY'S ANTI-GAY PoLicy 33 (1999) (noting that ‘don’t ask, don't tdl’
is “much, much worse than” total excluson since it achieves essentidly the same ends, but in a way
which isless offensve and less easily contestable).
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expected contact with gay soldiers by opting for the exclusve command. And intolerant soldiers
are ds0 likdy to be less willing to ambiguate thar own sexudity by expressng even minima
support for gay rights.

The remaining individuas — those that don't fal into ether of these two categories — might
be dassfied as tolerant heterosexuas. They are nather gay (who we expect, overdl, will choose
the indusve command), nor facidly intolerant toward gays (who we expect will choose the
exdusve command). As we discuss in depth laer, the choice of these individuds is more complex,
and may depend in part on the magnitude of the two channding effects. Tolerant soldiers will be
less likely to choose the exclusve command if it is a amdl, sigmatized group. But they will dso
be less likdy to join the indusve command if it is smal enough to potentially mark them as gay.

This essay’s argument unfolds in three steps.  Section 1l will explain how the inclusive
command would ddiver the benefits of amelioration, demondiration, and realignment.  Section 111
will put our proposal in context by presenting a brief history of excluson and integration in the U.S.
military, with a focus on women and racid minorities. In this section we will dso consder very
briefly the racid integration of schools.  Our contention will be that dtrategies of segregated
induson and voluntary integration have fadlitated trandtion to subsequent, mandatory integration,
and that andogous drategies might be effective as gay men and lesbians take their turn at full
integration in the military.

Section 1V will describe the indusve command approach to integrating sexua minorities
into the military, and examine severa problems related to implementation. In conclusion, we will
argue that we must not alow the “Don’'t Ask, Don't Tel” policy to set the parameters for gay
participation in the U.S. militay. Given the continuing centrdity of militay service in many

conceptions of full citizenship, as well as the substantial materia benefits that accompany service
-11-



in the armed forces, this issue deserves dl of the energy we can mugter to jump start the debate. We

must find new ways to integrate openly gay people into military life.

I1. THE BENEFITS OF SELF- SEGREGATION

The tendency of self-segregation by intolerant heterosexuas into the exdudve command and
by tolerant heterosexuas and gay and lesbian soldiers into the indusve command will produce three
diginct types of benefits. amelioration (of current discrimination), demonstration (that the unit
cohesion rationde does not require the excluson or dosding of gay and lesbian soldiers), and
realignment of politica alies and enemies (cresting a common cause for pro-gay legislators on the

left and pro-defense legidators on the right).

TABLE 1: EvOLVING EFFECTS OF THE INCLUSIVE COMMAND

TyPE OF EFFECT STAGE | Stacell
AMELIORATION More supportive environment Speech and Conduct Discrimination
Reduced chance of harassment, Eliminated
abuse, outing, or witch hunts Safe haven for gaysin exdudve unit if
outed or come out
DEMONSTRATION Testing number of soldiersare Tegting whether heterosexud and
willing to serve with gay openly gay soldiers can work together
people effectivdy
Tedting relaive performance of Tegting whether openly gay soldiers
indusive and exdlusve are more likely to violate military code
commands
REALIGNMENT Attract supporters of individua choice

Attract supporters of unit cohesion
Attract supporters of strong defense and boosts recruitment

At firg blush, the inclusve command concept might appear to aggravae rather than

amdiorate discrimination in the military on the basis of sexud orientation. One of the clear
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consequences of the proposal is to create “safe” spaces, but those spaces protect both those who
support and those who oppose the indusion of gay men and lesbians in the military. The exclusve
command, by insulaing some soldiers from openly gay and leshian fdlow soldiers, might be seen
as legiimizing the desire for such insulation. Granted, to the extent the inclusve command rests
upon a system of “separate but equa” dassfications, it will strike many readers as distasteful, and
even quite harmful. Certainly, compared to a world in which gay and lesbian citizens are fredy
admitted into the service without redrictions peculiar to their sexud orientation, the inclusve
commeand is not attractive. But if we take as our starting point the world we actualy occupy, where
the DADT policy condrains gay peoples speech and conduct, heterosexuals are never given the
opportunity to show that they are capable of working effectively with openly gay soldiers. And since
gay people are regulaly discharged from the service because of thar sexud orientation, the
inclusve command gains important ground, if

only as a set of temporary dstrategies. At the very leadt, the inclusve command increases the
options available to gay and heterosexua soldiers, and thus improves their Stuations.

The incdlusve command would ameliorate the discriminatory character of the DADT policy
in the day to day lives of gay soldiers. In stage |, the inclusve command would ease the lives of gay
and lesbian soldiers by dlowing them to work in units filled with felow soldierss who have
suggested that they are not prgudiced with respect to sexud orientation. In the inclusive unit, this
reduction in prejudice would presumably lead to a drop in homophobic jokes and comments,

harassment on the basis of sexual orientation, and other anti-gay behavior.”® These benefits would

#In theory, this atmosphere should currently exist in the military. In the Navy, for example, the
personnel chief, Vice Admird Danie T. Oliver, issued a memorandum on October 28, 1999
reminding commanding officers that they “must not condone homosexua jokes, epithets or
derogatory comments, and must ensure a command climate that fosters respect for dl individuas.”
Elizabeth Becker & Katherine Sedye, The Military Orders Spot Check of Bases on Gay

-13-



be fdt immediately, because it would not be necessary for gay and leshian service members to be
out of the closet in order to appreciate a more supportive environment.  Simply knowing that their
fellow service members are tolerant of homosexuality could ease the strain of DADT. Heterosexua
service members in the gage | inclusve commands, as well, would fed some amdioration of the
harassment and discrimination they can auffer if they express support for gay rights under the
current regime.  Even in gage |, while DADT 4ill gpplies, the indlusive command would amdliorate
discrimination by cregting a space in which gay and non-gay service members could safely and
openly express their support for gay rights.

In gage 11, the inclusve command would ameliorate discrimination even more dramatically.
Because the DADT policy would no longer apply to inclusve commands & this stage, gay and
leshian soldiers would be permitted to be open about their orientation. The stage Il inclusive
command would dleviate the stress of secrecy that so many gay and lesbian soldiers must bear. It
would gve gay and lesbian soldiers the same rights of free speech enjoyed by heterosexual

soldiers?® Gay and leshian service members who opt for the exclusive units could also benefit.

Harassment, N.Y. TiMES, Dec. 14, 1999, at Al. Yet these policies are clearly not effective and the
military knows it. A survey of service members conducted by the Department of Defense in 1999
reveded that 80% of soldiers had “heard offensive speech, derogatory names, jokes, or remarks
about homosexuds in the last 12 months” 85% “believed such comments were tolerated to some
extent” and 37% said they had “witnessed or experienced an event or behavior toward a Service
member that they considered to be harassment based on percelved homosexudity.” See OFFICE OF
THE INSPECTOR GENERAL, DEPARTMENT OF DEFENSE, REPORT ON THE MILITARY ENVIRONMENT
WITH RESPECT TO THE HOoMOSEXUAL ConbpucT PoLicy (2000) at ii. See also Francis X. Cline,
Killer's Trial Shows Gay Soldier’s Anguish, N.Y. Times, Dec. 9, 1999, at A18 (noting the “months
of vile name cdling, rumor mongering,” “harassment,” and “taunting” that preceded the besating to
desth of Pfc. Barry Winchell “with abaseball bat as he dept in his barracks bed”).

%See generally Tobias Barington Wolff, Compelled Affirmations, Free Speech, and the U. S
Military’s Don't Ask Don’'t Tell Policy, 63 Brook. L. Rev. 1141 (1997) (DADT implicitly requires
gay and leshian soldiers, even when dlent as to ther sexud orientation, falsdy to affirm
assumptions that they are heterosexudl).
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Although DADT would continue to gpply in exdusve commands, the consequences of that policy
could be changed in time of trangtion. Closeted soldiers in the exclusve command whose sexual
orientation became public (through ther own decison to revea it or because of others
investigations) could avoid discharge by transferring to an inclusive command.

The indusve command would also have evolving demonstration effects.  In stage |1, the
indusve command would demondtrate, if nothing dse, the extent to which new recruits support
gay rights. The first question directly solicits recruits preferences about serving with gay soldiers.
Because this question is confidentia and unrelated to the respondent’s assignment or career path,
it provides powerful information into whether DADT is hecessary as arecruitment device.

Moreover, the second question facilitates a limited test of the unit cohesion hypothess itsdf.
The sdf-segregating of people based upon atitudes toward homosexudity would dlow military
commanders to measure and compare the performance of these two distinct groups of people. Under
some versons of the “unit coheson” theory, one might expect soldiers in the exclusve command
to work more effectivey (because they were less likdy to have to interact with gay colleagues). But
this prediction can be tested. We might find that the service members who sdected the inclusve
unit work more effectivdy with people who are different from them in multiple ways than do those
who express unwillingness to serve with homosexuals. Or it is possible that both groups would
perform better when segregated than they do when mixed together under the current system. These
are empiricd questions that are impossble to answer a priori. But even while DADT still applies
in stage |, the inclusve command creates a Sructure for gathering data and comparing the
performance of people with digtinctly different attitudes toward homosexudty.

In the second stage, when gay and Ieshian members of the inclusive command are permitted

to be open about ther orientation, a broader test of the unit cohesion theory is possible. It would then
-15-



be possble to test whether heterosexual soldiers are rendered somehow less effective by the “gay
gaze’ —that is, when they work dong side openly gay colleagues?’

Gay and leshian soldiers have adready demondrated that the early rationales for excluson
— emotiona ingtability, security risks, and ineffectiveness — were without merit. But these men and
women could only show that closeted gays could serve effectivdly. Never have we created an
environment in which openly gay people could prove ther abilities?® The inclusive command takes
us that additional step. And it takes us there not by creating a segregated unit just for gays® (as the
United States has at times mantained for African-American and Japanese-American soldiers), for
this would prove only that gays could serve in units reserved for gays. An exclusively gay command
would fal to address the unit cohesion problem head on. Only a regime that places gay and non-gay

soldiers together — bunk - to - bunk, shoulder - to - shoulder, showerhead - to - showerhead — can

?'In theory, it should be possible to test this even now. In some military settings, gay, leshbian or
bisexua service members have been permitted to serve even after commanders and fellow service
members become aware of thar homosexudity. Commanders of such units could test the unit
cohesion hypothesis by tracking performance levels before and after the date on which the service
member’s homosexudity became widely known.  While theoreticdly possble, such studies are
unlikely to occur because a commander might violate DADT if he or he fails to initiate discharge
proceedings againgt an openly gay service member. Thus the commander’s saf interest precludes
an admisson that the gay service member’s homosexudity is or was widely known within the unit.

%This may be an overstatement with respect to individuds Anecdota evidence suggests that some
openly gay service members have been permitted to serve and have even received promotions.
Thear success seems to turn on the tolerance of commanders and extent to which circumstances
create a demand for ther presence. See, e.g., MY RIGHT TO SERVE, supra note 14, at 248 - 57
(openly gay man served and received promotions during Vietnam war).

#This was proposed by Miriam Ben-Shalom at the beginning of the criss in the Persan Gulf. She
wrote to Presdent Bush suggesting the formation of a “gay command’ conssting of current and
former service members who are gay or lesbian. She pointed out that the government could save
thousands in training costs by deploying these soldiers, who were ready and willing to serve. See
SHILTS, supra note 11, at 727.
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prove that openly gay people can serve and (perhaps more importantly) heterosexual people can
serve with them.

The find effect of the indusve command would be a redignment of politica interests. By
dlowing gay people to serve without forcing uncomfortable heterosexud people to serve with them,
the indusve command structure could create a common cause for gay rights advocates on the left
and various groups of conservative legidators on the right. This effect would be particularly
pronounced in stage one, when DADT remains in place for both types of commands. Indeed, during
dage |, the indusve command proposal appears to be Pareto superior to the current DADT system,
as every rdevant participant’s podtion improves. By channding gay and lesbian soldiers toward
the indusve command, the sorting mechaniam employed in stage | would give homophobic service
members a greater sense of insulation from homosexudity in the exdusve command. Findly, stage
| should aso dominate DADT in the minds of the military commanders who are moraly neutra on
homosexudity but fear, in a purdy insrumentd way, the effect integration will have on unit
coheson. Allowing people to sort according to their attitudes toward homosexuality could actually
boost unit cohesion in both the indusve and the exclusve commands. Indeed, it seems the only
people who would not be made better off by the move to inclusive commands would be people who
do not like gay people and derive enjoyment from harassng and harming them. It would be
urprisng to hear any legidator argue publicly that the interests of such people must be included in
the cdculus.

Initidly, one might suspect that liberds would be againgt an inclusve command because it
doesn't go far enough in diminging DADT, while impliatly condoning and legitimizing anti-gay

sntiment by meaking it the bads for a new exclusve command. However, when framed as part of
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a broader god (the move from stage |, to stage I, to full integration) liberds should accept the
program, if only as necessary data gathering to support their position.®

A less podtive way to describe the redignment effect is that an inclusve command might
create a wedge in traditiona anti-gay coditions, giving legidators who are generdly unsympathetic
to gay rights a reason to defect from their usud politica dignment. For example, a conservative
lav meker might tell her condituents that the inclusve command will more farly digtribute the
burdens and dangers of military service, requiring gay and lesbian as well as heterosexud citizens
to show thar patriotism.®* Particularly when the military has great need for soldiers (such as when
the country is waging an unpopular war, or a srong peace-time economy makes it more difficult to
find talented recruits, or, as is arguably the case in 2004, multiple commitments around the globe
are taxing some branches of the military to capacity®®), conservative legidators might see greater
appea in a policy that finds a way to indude gay ditizens in the militay.*®*  The fact that the
exdusve command offers some soldiers a way to decrease their probability of serving with gays
only adds to the appea for such legidators. At the very leadt, the inclusve command could give

consarvative legidaors who support a strong nationa defense a way to trade off the benefits of a

*ndeed, Representative Barney Frank (D-Ma) heard Jennifer describe the idea at a conference and
was so taken with it that he asked for a written description.  Frank seems to be a great believer in
pragmétic incrementaism, though, so perhaps he would take to the idea more easily than the average
liberd palitician.

#See Akhil Reed Amar, Second Thoughts: What the Right to Bear Arms Really Means, THE NEw
RepuBLIc, July 12, 1999, a 24. Professor Amar argues for universal, “compulsory or quas-
compulsory nationd service, with both military and nonmilitary dternatives” Id. at 26.

%2Eric Schmitt, Other Services Eyed by Army for Recruiting, New York TIMES, duly 9, 2004, A1l.

#Nathanid Frank, Why We Need Gays in the Military, New York TiMmes, November 28, 2003, at
A43.
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potentidly larger, stronger army againg the “mora vaues’ tha would otherwise lead them to

Oppose any expangon in gay rights.

[11. HisTORICAL PARALLELS

The foregoing arguments for incrementa progress are likely to be offensve to readers
impatient for a smple regime of non-discrimination.  We share this impatience. But it is useful to
remember that racia integration of our schools and of the military did not occur in one fell swoop.
Instead, various intermedicte forms of (admittedly discriminatory) incduson were important
precursors to the ultimate mandate of integration. This section reminds us of these histories to make
more plausble the idea that intermediate steps of the kind suggested in our proposal might be a
necessary evil.

The history of racid integration of public education might, in stylized fashion, be broken into
four core stages: Exdusion, Segregated Inclusion, Voluntary Integration, and Mandatory Integration.
In the excluson stage, African-American children in the United States were at first denied the right
to education. The country then moved to a system of segregated incluson, the sort of “separate but
equal” regime found conditutiond in Plessy v. Furgeson.®*  Africar-American children were
permitted to go to school, but only to schools desgnated specificaly for them.  White children

continued to attend schools that were exclusively white.

%163 U.S. 537, 16 S. Ct. 1138 (1896).
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TABLE 2: STYLIZED STAGES OF INTEGRATION
CORE STAGE RaCE IN EDUCATION RACE IN MILITARY SEXUAL
ORIENTATION IN
MILITARY
ExcLusioN African-American children African-Americans Homosexual
denied right to education denied theright to serve Excluson Palicy
SEGREGATED “Separate but Equal” Segregated Units Never Used
INCLUSION schoals
VOLUNTARY “Freedom of Choice” Never used Proposed
INTEGRATION Whites have option Indusve
of busing to black schools Commands
White suburbs have option
of accepting black students
from urban areas
MANDATORY Nomind holding of Brown Integration order by Long-range god
INTEGRATION v. Board of Education Truman

The crucid phase in any process of integration, wdl illusrated in the educational context,
is mandatory integration. The U.S. Supreme Court’s holdings in Brown v. Board of Education,®
followed by the remedia cases in which integration plans were approved and imposed “with dl
deliberate speed,”3° represent this mandatory stage. The Court’s nomind holding in Brown v. Board
of Education®” was to reject Plessy’s segregated education syssem. In most cases, Brown was
followed by ether continued segregation or by various attempts to desegregate through voluntary
action. Voluntary integration dtrategies have provided opportunities, in some aress, for school

digtricts and the families within them to integrate proactively, through their own exercise of choice;

%349 U.S. 294, 75 S.Ct. 753 (1955).

*]d. at 301. For examples of such remedia plans, see Swann v. Charlotte-Mecklenburg Bd. of
Educ., 402 U.S. 1 (1971); Milliken v. Bradley, 418 U.S. 717 (1974).

37347 U.S. 483, 74 S. Ct. 686 (1954).
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these choices were mede in the shadow of a mandatory norm. This essay proposes an inclusve
command drategy as an dternative to sweeping judicia reform analogous to Brown. This raises
an important empirica question as to whether voluntary integration can succeed without a Brown-
like Supreme Court ruling. It may be that other important actors, such as Congress (by virtue of
amending the DADT policy, at least with respect to the indusve command) or important military
figures (such as H. Norman Schwartzkopf or Colin Powell, expressing support for the inclusve
command) could similarly shift the background norms toward integration of sexud minorities®®

Although most school didtricts skipped the voluntary integration stage, we can find some
examples of it. It is important to acknowledge that voluntary integration dmost dways followed,
rather than preceded, the articulation of an overarching norm of desegregation. To have any chance
of success, voluntary integration strategies may require a prior statement, such as that in Brown,
meking clear that norms have changed. In practice, voluntary systems have been used to “ease in”
the gpplication of a court-imposed desegregation order. In theory, however, voluntary systems could
precede the articulation of a mandatory norm.In the shadow of Brown, some locdities adopted so-
cdled “freedom of choicg’ plans, which gave white and black families the option of participating
in the integration of the schools. Because it was understood that white students would not opt to
attend predominantly black schools and black students would be intimidated and pressured not to
atend predominantly white schools, the “freedom of choice” plans were used by Southern school

digtricts as a tool of resistance to court-imposed integration orders.®®  Although the U.S. Supreme

¥Such “norm entrepreneurs’ can have dramatic effects on shared understandings of socid meaning.
See CassR. Sungein, Social Norms and Social Roles, 96 CoLum. L. Rev. 903, 912 (1996) (“norm
entrepreneurs’ can affect public discourse and, therefore, the shape of socid

norms).

39Gee CoNsTANCE CURRY, SILVER RIGHTS. THE STORY OF THE CARTER FAMILY'S BRAVE DECISION
TO SEND THEIR CHILDREN TO AN ALL-WHITE ScHoOL AND CLAIM THEIR CiviL RIGHTS 29 (1995)
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Court eventudly sruck down “freedom of choice” plans when other methods, such as rezoning,
could more quickly achieve the ends of desegregation, the Court suggested that the concept could
—at least in theory — be used to integrate schools fairly.*°

Some school boards indituted integration plans that were asymmetricadly voluntary; they
were optional for whites but required for blacks. Under some plans, for example, white children
were permitted but not required to be bussed to attend schools in predominantly black
neighborhoods, many children from those neighborhoods, however, were required to ride the bus
to predominantly white schools** Just as some states gave white families the choice to integrate,
others gave white school digtricts andogous choices. Volunteerism is ill dive and well today as

a dominant tool of desegregation. Severa desegregation plans ask whether suburban school districts

(recounting the oral higtory of an African-American family who took advantage of “freedom of
choice” policy and sent seven school-age children to a formerly al-white school, despite intense
harassment and intimidation).

““Green v. County School Board, 391 U.S. 430 (1968) (striking down a “freedom of choice” plan
when three years after implementation no white child had chosen to go to the formerly black school,
and 85% of county’s black students remained in that school; regarding such plans generdly, the
Court stated that, “If the means prove effective, it is acceptable, but if it fals to undo segregation,
other means must be used to achievethisend.”). See also Bronson v. Board of Educ., 604 F. Supp.
68, 75 (S.D. Ohio 1984) (Cincinnati); United States v. Board of Educ., 554 F. Supp. 912, 917,
924-26 (N.D. Ill. 1983) (Chicago); Clark v. Board of Educ., 705 F.2d 265, 272 (8th Cir. 1983) (Little
Rock); United Sates v. Texas Educ. Agency, 679 F.2d 1104, 1110 (5th Cir. 1982) (Port Arthur);
Vaughnsv. Board of Educ., No. 72-325-K (D. Md. June 30, 1985) (Prince George's County); Flax
v. Potts, 567 F. Supp. 859, 874 (N.D. Tex. 1983) (Fort Worth); Arthur v. Nyquist, 514 F. Supp.
1133, 1139 (W.D.N.Y. 1981) (Buffdo); Smiley v. Vollert, 453 F. Supp. 463, 476 (S.D. Tex.
1978)(Galveston), modified sub nom. Smiley v. Blevins, 514 F. Supp. 1248, 1263 (S.D. Tex. 1981).

“In Jennifer Brown’s own home town of Champaign, lllinais, this was the integration plan adopted
by the school board in the late 1960's and early 1970's. For some black families, the asymmetry of
the choice fdl as a very heavy burden; while black children were riding buses al over the didrict,
the vast mgority of white children were staying put in their own neighborhood schools. Sam
Fulwood, 111, NAACP Palicy on Integration May Face Test, LA TiMEs, Jly 13, 1997, a Al
(quoting locd activigt in Champaign who says busing plan sending black children from city’s center
to affluent outlying areas was structured by whites “for their [own] comfort and not for fairness’).
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would volunteer to accept students who would be bussed out from predominantly black urban
didgricts** A drategy employing ements of volunteerism can be found in ever-popular magnet
schools. Mgority and minority families have the option of registering for such schools, and school
digricts attempt to lure a racidly mixed group of students to these schools by offering specid
programs and resources there.  Instead of mandated busing, the preference is for voluntary
integration.

The higtory of racia (and sexud)*® integration of the military is dso partidly andogous. As

before, we did not move smply from a regime of excluson to one mandatory integration. Asin the

“2An en banc Eighth Circuit court approved a consent decree containing an interdidtrict transfer
provison in the St. Louis metropolitan area. Liddell v. Missouri, 731 F.2d 1294 (8th Cir.), cert.
denied, 105 S.Ct. 82 (1984). Other courts have commented generally on the advantages of
interdidrict trandfer arrangements as something states and suburbs might undertake voluntarily. See,
e.g., Columbus Bd. of Educ. v. Penick, 443 U.S. 449, 488 (1979) (Powell, J., dissenting); Little Rock
Sch. Dist. v. Pulaski County Special Sch. Dist., 778 F.2d 404, 436 (8th Cir. 1985); Rossv. Houston
Indep. Sch. Dist., 699 F.2d 218, 222-24 (5th Cir. 1983); Berry v. Sch. Dist., 698 F.2d 813, 819-20
(6th Cir. 1983); see Paul Gewirtz, Choice in the Transition: School Desegregation and the
Corrective ldeal, 86 CoLum. L. Rev. 728, 781 n.179 (1986) (emphaszing the practical impact of
Liddell, noting that by 1986 approximately 7,000 black students had transferred from St. Louis
schools to suburban schools, about one-fourth of the students who were attending al-black schools
in St. Louis, and about 540 white suburban students had transferred to St. Louis schools).

“\Women sarved in the armed forces only as nurses until World War 11, when they began serving
in various auxiliary corps. Charles C. Moskos, From Citizen’s Army to Social Laboratory, 17
WiLsoN Q. 90 (Winter 1993). The auxiliary corps were sex-segregated in their barracks and for
purposes of adminidration and promotion, but they went to work with men in regular units. In this
sense they enjoyed greater integration than African-American soldiers in the time of race-segregated
units.  Women served primarily in administrative, clericd, and hedth-care postions until 1973,
when the abalition of the draft created some scarcity in personnel. See WiLLiAM N. ESKRIDGE, JR.
& NAN D. HUNTER, SEXUALITY, GENDER, AND THE LAwW 343 (1997). In 1978, women's integration
in the military gained further ground when Congress eiminated the separate women's auxiliary
corps, permitting women to join dl branches of the military and fill al roles save those involved in
direct combat. Seeid. at 346.
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educationa context, African-Americans were officidly excluded from service a various points in
our nation’s history.**

The objections to racia integration of the armed forces bear striking smilarity to the anti-gay
rhetoric that currently supports the ban on gays in the military.*> For example, in the Civil War,
some Union generds "feared that the presence of black soldiers in the army would create
dishamony and drive away white volunteers."® In 1940, Admird W.R. Sexton wrote to the
Secretary of the Navy that if "colored men" served in the Navy, "team work, harmony, and ship
efficiency [would be] serioudy handicapped" because of the atitudes of white sailors®”  As late as

1971, Lieutenant Genera Edward Almond wrote that racid integration "weskens' the'efficiency”

“Like gay men and leshians, African-Americans have dways fought for this country (induding the
war for independence, before this country was a country). Shilts, supra note 11, a 7 (“Even before
the armed forces of the United States were formally organized, gays were bearing arms for the yet
unborn nation.”). Initidly, black enlisgsments were officidly forbidden by order of the Counsd of
Generds. John Sibley Butler, Race Relations in the Military, in THE MILITARY: MORE THAN JusT
A JoB? 118 (Charles C. Moskos & Frank R. Wood, eds. 1988). The British offered the black men
freedom if they would join the British ranks. In response, Genera George Washington told the
Continentd Congress that he would enligt black men notwithstanding the officid prohibition, and
this resulted in over five thousand black men serving the Colonid side in the Revolutionary War.
Id. Black men were dlowed to fight and die for this country’s independence, but when the fighting
ended they were excluded from any ongoing participation within military indtitutions. 1d.

“Many high ranking military officids acknowledge but explicitly refuse to entertan padlds
between sexud orientation and race. Former Joint Chiefs of Staff Colin Powell, a retired four star
Generd, has said that “as an African-American,” he is “well aware of the attempts to draw pardlds
between” the military’s stance on homosexuality “and positions used years ago to deny opportunities
to African-Americans” He says, however, that “[gkin color is a benign, non-behavioral
characterigtic. Sexud orientation is perhaps the most profound of human behavioral characterigtics.
Comparison of the two is a convenient but invdid argument.” See Letter from Colin Powdll,
Charman of the Joint Chiefs of Staff, to Rep. Patricia Schroeder (May 8, 1992) (cited in 139 Cong.
Rec. S 1262, S1295).

“KennethL. Karst, The Pursuit of Manhood and the Desegregation of the Armed Forces, 38 UCLA.
L. Rev. 499, 502 (1991).

*’See ESKRIDGE & HUNTER, supra note 43, at 332.

-24-



of the armed forces.”® Asin the case of homosexudlity, unit cohesion served as a genera objection
to the integration of the service by race.

From nomind excluson we moved (as in education) to a regime of segregated inclusion.
After the Emancipation Proclamation, black men were officidly dlowed to enlig in the Union army
during the Civil War as part of the "United States Colored Troops.™® Four black units fought in the
Indian wars of 1870-1890, and black soldiers adso fought in Cuba, where they rode with Teddy
Roosevet as part of the Rough Riders.*° Racid segregation within the army continued during World
War | and at the start of World War 11.>

But unlike education, the military moved directly from segregated incluson to mandatory
integration. When the U.S. suffered a shortage of combat personne during WWII, platoons of black
soldiers were ordered to serve in previoudy dl-white companies, but this was not by choice of the
black or white soldiers. This experimental combination was insead a move to mandatory

integration, made complete with Presdent Truman's Executive Order of 1948 officidly outlawing

*d.

“‘Butler, supra note 44, at 118. As had happened earlier with the Revolutionary War, when the
fighting ended in the Civil War, black men were again excluded from ongoing participation in the

military.
50| d,

*The army set a maximum quota for black soldiers to correspond with the proportion of the general
population that was black. The number of African-Americans in the service never gpproached this
maximum, reaching 5.9% on the eve of Pearl Harbor and, at its highest during WWII, topping out
a about 10% of tota personnel. See CHARLES C. Moskos, THE AMERICAN ENLISTED MAN: THE
RANK AND FILE IN TODAY'S MILITARY 110 (1970). The black units were usualy used for heavy-
duty labor and not combat. 1d.
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segregation in the U.S. military.>® By the time the U.S. fought in Korea, black and white soldiers
fought sde by side without incident.>®

Stepping back, we see that racia integration of the military was incrementa, but it bypassed
the voluntary integration stage that has been much more present in the evolution of educationd
integration. So the naturd question arises whether voluntary integration is needed with regard to
sexud orientation integration in the military.  If this stage could be bypassed with regard to race
(and s=x), maybe it could be bypassed with regard to sexua orientation as well.

Our answer is tha the voluntary integration stage with regard to race might have been less
needed because the militay went through a stage of segregated incluson that had sufficiently
demondtrated the competence and vaor of African-American soldiers. But if this is so, shouldn’t
we ingtead be embracing segregated integration (instead of voluntary integration) as the intermediate

dep to full integration?

52Exec. Order No. 9981, 13 Fed. Reg. 4313 (1948).

*3The higtory of racid integration in the other branches varied dightly from that of the Army. In
1947, when the Air Force was established as separate from the Army, it began its own movements
toward racid integration and by 1950 the Air Force was largely integrated. In the Navy, black
sailors served during the Civil War, but in the early 20™ Century redtrictions were imposed on their
service and by 1920 dl black men were barred from enlisting. 1n 1932, black men were permitted
to join the Navy as stewards in the messman's branch and in 1942, some generd service openings
were dlowed in segregated harbor and shore assgnments.  In 1944, the Navy took initid steps
toward integration by assigning a smal number of black men to general service to an ocean-going
vesH. After WWII, the Navy took magor steps toward integration, but even in 1970, African-
Americans accounted for only four to five per cent of total Navy personnel. See Moskos, supra note
51, at 112-13. By 1995, African Americans condtituted roughly seventeen per cent of Navy
personne. U.S. CENSUS BUREAU, STATISTICAL ABSTRACT OF THE UNITED STATES 811 a 374
(1999) (Table 587: Department of Defense Manpower: 1950 to 1997). In the Marine Corps, policy
evolved from total excluson of African-Americans before WWII, to segregated units of "heavy-duty
l[aborers, ammunition handlers, and anti-aircraft gunners’ in 1942, to full integration in 1949-50.
See Moskos, supra note 51, at 112-113.
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The problem here is that segregated integration of gays and leshians (even if we wanted it)
is redly not feasible. The idea of segregated inclusion for gays and lesbians would mean “gay only”
units which would pardld the “black only” or “women only” units of the past. As a practica
matter, the military does not have the option of using a segregated inclusion strategy, because gay
men and lesbians have the option of remaning in the closet and thereby “passing” as heterosexual
people>* This passing drategy is generdly not available to women and people of color. The
closeting option means that any attempt to (exclude or) segregate on the basis of sexud orientation
in an absolute sense is bound to fail.>°

The difficulty of passng in the context of race and the relative ease of doing so with
orientation means that segregated incluson could progress toward mandatory integration more
effectively in the context of race than orientation. While black soldiers were able (actualy required)
to be “openly” black and smultaneoudy to demongrate their abilities as soldiers, gay and lesbian
soldiers have never had this opportunity. As soon as a soldier’s orientation is known by her
superiors, her resulting separation from the military prevents her from serving while openly gay.
AsKenji Yoshino explains.

[T]he military has been careful to rdy on stereotypes that gays cannot disprove through

infiltration. Because these stereotypes rely on what "open" or visble homosexuals will do
to a unit, an invigble homosexud cannot, by definition, disprove the gereotype until she

*As Kenji Yoshino has argued, however, in the military context this invishility option is
disempowering rather than helpful to gay and lesbian soldiers. See Yaoshino, supra note 16, at 544
(“[DADT] dmultaneoudy dampens the empowering aspects and amplifies the disempowering
agpects of gay invighility”).

>Perhaps the closest analog to segregated inclusion applicable to sexuad orientation is the DADT
policy currently in force. Just as segregated incluson permitted the military to insulate white
soldiers from the percelved threat or disruption of racid integration, so too DADT dlows the
military to include gay men and lesbians while at the same time shidding heterosexud soldiers from
the knowledge that any given individud is gay.
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comes out of the closet. At that point, of course, she is generdly removed from the military
and the stereotype remains largely uncontested.*®

Thus, while racid integration could move directly from segregated induson to mandatory
integration, the integration of sexua minorities may have to proceed with a different intermediate
step to counter the efects of the closet. Voluntary integration suggests itself as a candidate in part
because of the important role it has played and continues to play in the integraion of public
education.

Our indusve command proposa in essence is suggedting that the military use voluntary
integration as a subdtitute for segregated incdluson as the core intermediate step, a step the military
was able to ip in the context of race. The voluntary integration stage, as the name suggests,
permits every participant to choose, fuly informed and free of coercion, whether to join or avoid
the integrated group.

The higtory of racia and sexud integration suggests that potentid demondtration effects of
any system that creates segregated groups are not just hypothetical. For example, in 1977, the Army
conducted a series of experiments to determine at what level of participation (0 - 35%) women
would lower unit performance in combat and non-combat contexts. The Army found that women's
participation had no adverse affect on unit performance, at least up to the 35% level tested>” This
same spirit of experimentation could be gpplied to test the relative performance of the inclusive and

exclusve commands in both stages | and I1.

*°|d. at 554.

>’MAJ. GEN. JEANNE HoLM, USAF (RET.), WOMEN IN THE MILITARY: AN UNFINISHED REVOLUTION
257-58 (1982); EskRIDGE & HUNTER, supra note 43, at 345-46.
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The volunteerism of the inclusve command mobilizes the power of heterosexud dlies —
forcing them to decide whether they prefer to sand with the intolerant or the tolerant. Some
heterosexuas might prefer not to make this choice, but when confronted with the decison, many
—like thejurorsin Twelve Angry Men — will step away from the table of bigotry.

The indusve command drategy admittedly treats integration of the forces as an incremental
process. It permits some service members to keep themsdves gpart (or, under the “Don’'t Ask,
Don't Tdl” palicy, to persuade themsdves that they are staying apart) from people they didike.
Such a system of separation would not offer a satiffying end point for any attempt to integrate gay
and lesbian soldiers into the Army. But one of the centrd qudlities of the inclusve command
drategy is that it is a dynamic rather than static proposal -- a means to an end rather than a goal in
itsdf. Creating separate spaces (based upon the level of openness about homosexuality and people's
preferences for that) can contribute to the overarching god of ultimate, undifferentiated integration
of the armed forces by sexud minorities.

Granted, indusve commands might begin as much smdler entities than exclusve
commands. As homosexuality gains growing acceptance in our society, however, the number of
people opting for indusve commands should increase.  Over time, exclusve commands might
drink, eventudly becoming a sort of vestigid organ, so dispensable that the cogts of maintaining
separate fadlities outweigh the military benefits. At that point, soldiers with the red “problem” —
an inability or unwillingness to serve with fdlow soldiers who are openly gay — would be subject
to exduson. In this dynamic verson of integration strategy, the sigma eventudly fals on soldiers
who are prgudiced rather than those who are gay. This in turn might create incentives for soldiers
to rid themsdves of their prgudices, or at least put those prgudices asde when it is time to serve

their country.
-29-



V. IMPLEMENTING THE INCLUSIVE COMMAND

The foregoing andyds lays out the theoretical arguments for adopting the sdlf-segregation
of the indusve command. But we did not delve into the details of implementation and a host of
nitty gritty inquiries What should be the wording of the questions asked? What precisely should
turn on the answers? Can the militay effectivdly function with both indusve and exdusve
commands? And findly, will anyone actualy opt for the inclusve command? It is to these practical
guestions that we now turn. In essence, we hope to have adready convinced you that the idea has
gpped. Herewetry to answer the question: will it actualy work?

A. What Questions Should Be Asked?

There are many different ways to frame the basic questions in stage | and 1. And, as in other
contexts, the framing can have important impacts on the way that people would respond. In stage
|, we have suggested that the self-sorting question be phrased:

Would you prefer to serve in a command without any gay personnel?

But we migt have framed the question in the affirmative indead: “Would you be willing
to serve in a command with gay personnel?” Or “Would you volunteer to serve in a command with
gay personnel?” These different phrases might tease out different levels of support. Some soldiers
who wouldn’'t “volunteer” to serve with gays might neverthdess “be willing” to serve if asked.
Many soldiers smply might not care whether their colleagues are gay or not. We have chosen to
frame the question in the negative — as a way of partitioning those who have an affirmative desire
to avoid gay colleagues from those who are merely neutral. We predict that soldiers who don't care
or don't have a problem with gays will answer this question “no,” and be channeled into the

inclusve command.
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One might argue that the phrasing will have little effect on the answers, because the soldiers
will quickly see through the question and focus on what turns on it — whether they will be assigned
to the inclusve or exclusve command. By this argument, the question itself becomes irrevant,
and you might as easly base assgnments on the question, “Is the moon made of cheese?” But from
the pergpective of an individua soldier, what turns on her answer is importantly determined by how
other soldiers answer the question. A soldier’s perception of how many other soldiers are neutra
about gay personnel versus how many dfirmatively desire to serve aongside gays is likely quite
different. Framing the question differently is likely to produce different focd points. We have
chosen a frame that attempts to channd the truly intolerant toward the exclusve command, while
channeling the tolerant and the indifferent toward the inclusive,

We have dso considered whether the question should expresdy respond to potential
“tipping” anxiety of heterosexud soldiers. Some soldiers might be willing to serve in an inclusve
command, but only if the proportion of the unit that is gay remained below a certain levd. Even if
heterosexud soldiers responded in the abstract that they were willing to serve with openly gay
people, in actud practice they might fed differently. Each soldier might have a “tipping point”
beyond which his enthusiasm for an inclusive command would wane.

For example, while some heterosexua soldiers would be happy to serve in a command where
10% of the soldiers were openly gay, they might be less comfortable in a command where 75% of
the soldiers were gay. This could be true for a number of reasons. In the 75% command,
heterosexud soldiers might fear that the ambiguity of the indusve command would be reduced, and
that observers would assume that any given individud within the unit is gay. Other heterosexua
soldiers might worry that the atmosphere of the command would change somehow if the percentage

of the unit that was gay exceeded a certain point. Between 10 and 75 per cent, however, the tipping
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point is unclear. At what point would the proportion of gay soldiers in the unit become o large that
no heterosexua soldiers would wish to remain in the unit, thus rendering it a “gay command’ rather
than an “inclusve’ one? Even heterosexuds who genuindy support gay rights might sill avoid
patronizing gay bars or vacationing in certain sections of Fire Idand.

This tipping anxiety is of course reaed to the chalenge of ambiguation. Some
heterosexuas might be comfortable with letting their audience entertain the possbility that there
is a 5% chance that they are gay, but would become very uncomfortable if the audience thought
there was a 50% chance that they were gay. This tipping anxiety was vividly displayed on a plane
trip we took to Boston. By chance, the flight included severa dozen members of the New York City
Gay Men's Chorus. The heterosexua men on the flight were in the minority and some seemed to
go to unusud conversationd lengths to disambiguate themselves.

Collective action problems of this type could make it difficult to form a truly indusve
command from the very outset; heterosexuad soldiers might be uwilling to opt for this command
unless they fdt assured that a dgnificant number of other heterosexua soldiers woud do the same.
Just as we might ask the maximum percentage of the command that could be gay within an
integrated unit before tipping would occur, so too we could ask the minimum percentage that would
have to be heterosexua in order to get it off the ground.

In stage |, the tipping problem might be suppressed because soldiers would be much less
aware of the percentage of the command that is gay. The tipping problem in stage | might also relate
to the gze of the indusive command. Especidly early in the experiment, there may be fear among
heterosexud soldiers that low tota participation in the inclusve command will result in the
assumption that only gay soldiers opted in. For example, an “inclusive’ command which is 5% of

the Army would be more susceptible to the suspicion that dl its members are gay than would one
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which makes up 30% of the Army. Thus, in stage |, tota participation in the inclusve command
will act as a proxy for what percentage of each command is gay, since that factor is unknown.
Heterosexud service members may be hestant to join an inclusve command unless the totd
participation in such commands comprises a substantial percentage of the Army. This would combat
the presumption that dl the members are gay because there would just be too many. Most service
members likely assume that gpproximately 10% (the highest, but dso most popular estimate) of the
population is gay. Thus, if twice that percentage were to join the inclusve command, fears may be
assuaged. This doesn't contradict the idea that every soldier has a specific theoretical tipping point.
However, even if a particular soldier’s theoretical tipping point were exceeded by the actua number
of gay people in the command, he would not know this and thus would not engage in the “sraight
flight” that would cause the tipping to occur. On the other hand, the very fact that a soldier has a
tipping point and cannot know when it has been exceeded migt cause him to avoid the indudve
commeand dtogether. Thus, the inability to measure the percentage of the command that is gay does
not necessarily hep the indusive commeand to recruit heterosexua soldiers. What starts as a tipping
problem becomes a recruitment problem — we don't have to worry about heterosexua soldiers
tipping out of the command if they won't join it to begin with.

Some recruits migt prefer to qudify their willingness to serve in the inclusve command
by indicaing that if the percentage of gay people exceeded a certain level (10%; 35%; 50%, for
example), they would prefer the exdusve command. To these people, the Army could offer
conditional membership in the inclusve command; they could specify their tipping point and would
be free to transfer to the exdusve command if the number of gay people in the indlusve command

exceeded their disclosed tipping point. However, a cascade effect might occur in such a system:
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when individuals at the 10% point are alowed to transfer, the command may as a result reach 35%
gay, dlowing more service membersto trandfer.

Moreover, this approach would be dfficult to implement, because the Stage | screening
mechanisams proposed thus far do not ask (and under DADT cannot ask) about soldiers sexua
orientations, only their preferences with respect to the sexud orientations of their peers.  Without
a separate question that seeks to discover soldiers sexud orientations, military officiads could not
know who was gay, meking it impossble to tdl when the maximum gay percentage had been
reached.

For information gethering purposes, then, the Army could administer an anonymous survey,
asking each recruit to state his or her sexua orientation. Two problems immediately arise with such
a survey: accuracy and legdity. The results from any such survey might be wildly inaccurate.
Promises of anonymity are often inauffident to induce truthful answers to questions about
homosexudity. And directly asking the question would violate the “don't ask” portion of DADT.

But the Army might get a more accurate count of gay and lesbian soldiers if it used a
"randomized response” approach, in which respondents are instructed to privately flip a coin. If it
is heads, they answer the question “Are you gay” truthfully; if it is tals, they answer the question
"yes' no matter what the truth is. A "yes" in other words, does not require respondents to reved
anything about themsdves, because only the individud soldier knows the result of the coin flip. But

if 53% of 1000 respondents should answer yes, the military would have a good idea that 6% of the
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group was gay.*® This randomization preserves anonymity by giving the “yes’ responders plausible
deniability, but allows researchers to estimate the proportion of gaysin the aggregate. >

If this coinflipping survey revedled that the number of gay people in the incdlusve command
had exceeded the tipping points of some members, then the Army even in stage | could respond to
“tipping” anxiety. The army could offer transfers to soldiers who had expressed a discomfort with
sarving with too many gays. In this way, the Army would manage tipping by keeping track of
aggregate numbers, and it would not be necessary to know the orientation of any given soldier.®

Ultimatdy, we rgect the idea of solidting detailed discriminatory preferences from the

troops — in part, because it might tend to reify and reenforce the very preferences we are trying to

*In a 1991 study by Overlooked Opinions designed to discover the percentage of gay men who had
tested HIV poditive, researchers used both direct techniques (direct questions with promises of
anonymity) and randomized response techniques. Of the respondents who were surveyed using
direct methods, 4% sad they were HIV podtive. Of those surveyed using randomized response
techniques, 11% sad they were HIV postive. Overlooked Opinions, Inc., Apples and Oranges
(undated mediarelease) [hereinafter Apples and Oranges).

*Unfortunatdy, some researchers have found that respondents aversion to homosexudity is so
grong that they will even disobey instructions in order to avoid answering "yes' to a question about
homosexud activity. In one study, the coin flip was actudly observed by hidden camera, and 26%
of respondents instructed to answer "yes' to the question "have you ever had a homosexua
experience’ disregarded the coin flip and answered "no." EDGAR EDGELL ET AL., URBAN POWER
AND SoclAL WELFARE (1982). See generally Apples and Oranges, supra note 58 (discussng survey
methodologies and the variaions in reported numbers of homosexuas). Such disregard for the
indructions would cause the survey to under report the number of respondents who were gay. A
second problem with such a survey is that it might violate both the “don’t ask” and “don't tell”
portions of DADT. But to our minds, the randomization of coin flipping mechanism avoids a legd
problem because the military does not solicit identifidble information about individua service
members sexud orientation.

®1n stage 11, the Army might try to manage tipping more directly by imposing a quota on the number
of openly gay soldiers that were assgned to particular indusve commands. But quotas are unlikely
to be effective, because gay and leshian soldiers could closat themselves in order to gain admisson
to the indudve unit. And quotas would expose gay and lesbian soldiers to a new type of
discrimination that ultimatedy rest on the discriminatory preferences of ther colleagues, partidly
negating the goa of the inclusive command.
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obliterate.  The military should take serioudy the risk that “draight flight” will turn the indusive
command de facto into a segregated gay command. But the solution to the tipping problem is found
in effective training, not catering to homophobia.  Prior to assgnment, every recruit could complete
an information-rich training program which would describe the indusve command. In this training
program, recruits would learn that DADT’s prohibition on asking about service members’ sexual
orientation prevents military officids from knowing ex ante the proportion of any command —
indusve or exclusive — that is actudly gay or lesbian. Recruits who opt for an inclusve command
in stage | would accept that assgnment on the premise that DADT would prevent gay and leshian
members of the command from identifying themsdves. In stage I, recruits would join the inclusve
command knowing that they would be free to seek transfer to an exclusive command if the inclusve
command at some point exceeds their own persond tipping points. If this training program aso
included accurate, up-to-date information about homosexuality, it is possible that many heterosexua
soldiers would interndly adjust their tipping point upward.

B. What Should Turn on the Answers?

Arguably, the assgnment given to a soldier who says he is willing to serve with gay people
should have no specid labd at dl; it should just be “the amy.” This complete integration is the
ultimate god of the inclusve command approach. As afirst step, however, giving labels to the two
different commands can hep create the appropriate foca point for saf-segregation of the tolerant
and intolerant. Naming the two commands is problematic, however. It could prove difficult to find
word pairs that avoid any connotation of hierarchy or sigma

But we shoud pause to consider whether the military should stigmatize those soldiers who
opt for the exclusve command. Identifying and stigmatizing bigots is a worthy goa for reasons

besides the recognition of gay rights Research on anti-Semitism shows that people who express
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prejudice on the basis of one characteristic (such as rdligion) are likely to express pregjudice on the
bas's of other characteristics as well (such as race or nationd origin).®* In an organization that relies
upon soldiers ahility to work together and defend each other, prgudice can be costly. A soldier
who is willing to express prgudice on the bass of sexua orientation may aso be harboring
prejudice on the basis of race or rdigion, not so willingly expressed (because such prejudices are
less socially acceptable than homophobia). Soldiers who opt for the exclusve command might be
inadvertently sgnding an inability to work not only with openly gay people, but with people of
diverse races, rdigions, or ehnic backgrounds as wdl. Soldiers who join an inclusve command,
on the other hand — particularly heterosexual soldiers who do so — might in generd be more
tolerant of and receptive to differences within the ranks. This receptivity could foster grester unity
in an dready diverse military force.

There is, however, a serious risk attendant to any stigmatization of the exclusive command.
Socid dtitudes, like sexud orientation, can be masked. If soldiers join an inclusive command not
because they are comfortable serving with gay people, but because they wish to avoid the negative
aspects of the dternative command, then some soldiers with anti-gay prejudice (people we might
cdl “closeted bigots’) could end up in an indusve command. These closeted bigots could be bad
for unit cohesion in the indusve command. In stage |, athough DADT would prevent them from
identifying gay or lesbian soldiers with certainty, they could nonetheless decrease morde by making
derogatory remarks about gay men and lesbians.  In stage 1, in addition to harassing the soldiers

who came out, the closeted bigots might seek somehow to pit heterosexua soldiers against openly

®1Clark Freshman, Whatever Happened to Anti-Semitism? How Social Science Theories |dentify
Discrimination and Promote Coalitions Between “ Different” Minorities, 85 CorNELL L. Rev. 313
(2000).
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gay soldiers within an inclusve command. If the inclusve command is to have its desired
demondiration effect, then soldiers who are likely to display or foment anti-gay prejudice should be
discouraged from joining it. Stigmatizing the exclusve command could drive some soldiers to an
indusve command who are not redly “qudified’ to join it. In this sense, the incdlusve command
has its own exclusve qudities, because it bars people who express anti-gay sentiment.

If we wish to avoid stigmatizing either of the commands, we should devise names that are
pardld and politicdly neutral. But this could prove difficult. If the command admitting openly gay
people is “inclusve” is the other command “exdudve’? The word exclusive sometimes connotes
a kind of ditism or superiority. But other word pairs — “tolerant”/”intolerant”; “may ask, may
tel”/"don’'t ask, don't tdl”, etc. — are dso vaue laden. Labding the divisons by number does not
solve the problem, because the lower number will inevitably communicate priority or hierarchy. To
avoid these problems, we could choose labels that are not descriptive in any red sense, such as
animds (“cougar” command /"tiger” command) or colors (“green’ unit/’red” unit).

And for paradlel reasons, the subgantive assgnments and career opportunities of soldiers
who opt for the exdusve command should not be impaired. The military should resst the urge to
ddidicdly discriminate againgt these intolerant soldiers, again because such discrimination is likely
to cause them to suppress their true fedings A reverse tipping problem in which dl soldiers opted
for the indugve command in stage | would not be an advance of the current system. Of course, a
some leve it will be difficult to avoid the politicization of choice. Just as judicia nominees are
judged on their decisions to join restrictive clubs, candidates for the joint chiefs of staff one day
would likdy be judged on whether they preferred to associate with the intolerant.  The point here
is that the military should to the extent practicable reduce and disconnect the careerist and socia

conseguences of opting for one command or the other. Over time, any word that we give to the
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exdusve commad is likely to become tainted by repeated connection to its unworthy substance.
But the mechanism should at least begin by putting the commands on an equa and neutral footing.

Whatever the name attached to the indusve command, it should be integrated rather than
exdusvedy gay. Creating a “gay ghetto” within the military could more severdy digmétize the
soldiers who join this unit, angling out the people who are not the sole or even the primary cause
of the problems surrounding sexudity and the military. Given the hodility many fed toward
homosexudity, a command that was excdusvey gay could be vulnerable to hostile reactions from
soldiers outside the unit, reactions that could range from a genera lack of support to “fragging,” in
which service members fire on ther own people with mdicious motive®® The presence of
heterosexua soldiers within an indusve command would help to dilute this effect, insulating gay
and leshian soldiers from the negetive reactions they would likdy engender in some fellow soldiers
outside the unit.

In her defense of the ban on gays in the military, Mdissa Wells-Petry argues that grouping
or segregating soldiers by certain behaviors can be detrimentd to their reationships with fellow
oldiers:

This phenomenon aready is observed in military culture when soldiers are grouped — in

socid, not officd, terms — by behavior, or potential behavior, that is considered substandard

for oldiering.  The groups of soldiers frequently become a foca point for reinforcing the

military identity of the larger group. . . Dedrable or not, this social phenomenon is a

regffirmation of the larger group’s identity as “real” soldiers. Nevertheless, this socid

phenomenon dearly can go too far and result in divisveness. Controlling this naturd socia

phenomenon would be more difficult if soldiers were grouped by non-military behavior as
amdter of officid policy.®®

®The term “fragging” was populaized during the Vietnam War, when enligsed men would
occasondly fire on their own junior officers.

S\Wells-Petry, supra note 10, at 169-70.
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The indusve command system would group soldiers by their expressed willingness to serve
with openly gay colleagues. This willingness would not be, in Wdls-Petry’s words, “non-military”
or “substandard” behavior, but rather would be crucidly tied to work as members of the armed
services.

At this point it is important to remember the important role commanding officers can play
in implementing drategies like the inclusve command.  One might even enligt the support of “norm
entrepreneurs’ such as H. Norman Schwartzkopf, Wedey Clark, or Colin Powell. They might make
clear that if they were cdled upon to answer the key question, smply on ther own behalf, they
would indicate a willingness to serve with gay and lesbian service members. Indeed, given ther
praise of gay and leshian former service members, Schwartzkopf and Powell could likely express
this persona view without contradicting ther 1990's Congressiond testimony on unit coheson.  If
norm entrepreneurs were able to endorse the inclusive command as a good thing, such statements
might play a role analogous to the U.S. Supreme Court’s pronouncement in Brown, cregting an
environment conducive to voluntary integretion efforts.

Bu even if the problems of tipping and sigma proved so intractable that the inclusive
command became in actudity a gay command, we needn’t conclude that the experiment has failed.
Instead, we might see the gay command as an interim step (stage |a, perhaps) toward an integrated
indusve command (probably renamed, in order to disupt the sgnd that “indusive’ = “gay”),
which in turn would be an interim step toward ful integration. The process of integrating gay and
lesbian soldiers would be broken into smaller increments, but the cause of gay rights would
nonetheless move forward.

C. Administrative Burdens
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The inclusve command system this essay proposes would admittedly impose on military
adminigrators additional layers of cost and procedure that could prove onerous. First, we must
acknowledge the additional costs if the military attempted to implement an inclusve command
system by creating two duplicative sets of resources — one for each type of command. The costs of
keeping the inclusve and exclusve commands separate but indeed equa could be prohibitive.

The greater the adminidrative burden created by a dua-command system, the more difficult
it becomesfor the Army to meet other demands on commanders time and energy. The very process
of determining the appropriate command for a new soldier, for example, would consume precious
resources. If soldiers retained the option of moving from exclusive to inclusive commands (or vice
versa), this too could impose additional adminidretive costs. While soldiers are trained to be
flexible, able to adapt to new conditions and requirements, it is dso a hdlmark of military training
that strong emphasis is placed on esprit de corps. Undue movement of personnd from one
command to another could jeopardize unit cohesion in ways that a few openly gay soldiers staying
in one place never would.

Military officils might dso object that the divison of soldiers into inclusve and exclusve
units would be atifica and potentidly temporary. If the soldiers were caled to combat, it would
be difficult, if not impossble, to maintain the separation of the two units.  They might fight in
coordinated or even combined fashion. Experiences of gay and lesbian soldiers who have served
suggest, however, that the more exigent the circumstances under which soldiers are working, the less

important anyone's sexud orientation seems to be® It is perhaps not a coincidence that in

4Ca Anderson, Speciadist-6 in U.S. Army, recounts, “We were situated about a mile from the Viet
Cong. Being that close to possible death, | think the people were a lot more tolerant of each other,
and most people kind of looked out for each other. There wasn't a lot of fear of getting caught,
exposed, or kicked out of the Army for any particular infraction.” HUMPHREY, supra note 14, at 64.
JW.”Skip” Godsey, Army (1967-70), Navy (1970-86), an enlisted man and officer, says “in combat
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wartimes, the military has been willing to overlook members homosexudity in order to maximize
personnd.®>  As the United States has coordinated peace keeping efforts with other members of the
United Nations and NATO, moreover, American troops have worked closaly with soldiers from
countries that permit openly gay people to serve.®®

In the wake of the ruling by the European Court of Human Rights requiring Gregt Britain
to indude openly gay people in its military forces,®” such interaction can only increase. Britain has
been the United States greatest supporter in the war on terrorism declared in response to the
terrorigt attacks of September 11; the UK has dso deployed thousands of troops in Irag. Not only
do gay soldiers serve this and other countries interest in daffing at times of criss, they may disturb
the average heterosexud soldier less at such times than in peace times. Geoffrey Bateman and

Sameera Davi sudied openly gay, non-American service members who have served with

you didn’t redly gve a fuck what men did and what men didn't do . . . . It didn't make a . . .
difference whether he was black, white, queer, or straight . . .”). 1d.

#See SHILTS, supra note 11, at 726-27 (noting that as part of “Stop/Loss’ policy designed to reduce
discharges from armed forces to ensure adequate manpower, admittedly homosexual reservists were
told by commanders “they did not care — the reservists would be mobilized like any other soldier”).
But see Lou Chibbaro Jr., Navy ‘Stop-Loss Order Bars Gays, WASHINGTON BLADE ONLINE,
October 5, 2001 (U.S. Air Force and Navy inditute “stop-loss’ policy to limit discharges in wake
of September 11 terrorigt attacks, but discharges for violations of DADT will continue).

5N ATIONAL DEFENSE RESEARCH INSTITUTE, SEXUAL ORIENTATION AND U.S. MILITARY PERSONNEL
PoLicy: OPTIONS AND ASSESSMENT ch. 3 at 11-12 (1993).

®’Lustig-Prean & Beckett v. United Kingdom, App. Nos. 31417/96 & 32377/96, 29 Eur. H.R. Rep.
548 (1999); Smith & Grady v. United Kingdom, App. Nos. 33985/96 & 33986/96, 29 Eur. H.R. Rep.
493 (1999). See also Philip Britton, Gay and Leshian Rightsin the United Kingdom: The Story
Continued, 10 IND. INT’L & ComP. L. Rev. 207, 233 (2000) (detaling the court decisons which led
to the new British policy of “don’t ask, can tell”); Alexander Nicoll, Military’s Sexual Orientation
Rules Set To Change, FiN. TiMES, Jan. 12, 2000, at 3. Early reports indicate that the change has not
been difficult to implement. See Sarah Lydl, Gays in the British Military: Ask, Tell and Then Move
On, N.Y. TiMEs, Feb. 10, 2001, at A1.
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Americans in multinationd military units or operations. They concluded that U.S. personnd are
able to interact and work successfully with acknowledged gay personne from foreign militaries.
Inditutiondly, they found, neither NATO nor the United Nations has addressed the coordination of
divergent policies concerning sexud orientation in an officia manner. This appears to be the case
largdy because these organizations are preoccupied with more pressng concerns, and because
homosexua personnel are not seen as sources of tenson, even for U.S. personndl.”®®  As studies like
Bateman and Ddvi's muitiply, military leaders will gain further assurance that inclusve and
exdusve commands could be coordinated and even combined in times of crigs without sacrificing
military effectiveness.

Although “unit cohesion” is the centra rationde now for excluding openly gay and lesbian
dtizens from the military, commanders and commentators have from time to time cited other
adminidraive raiondes for the ban, such as hedth care costs and security risks. Just as voluntary,
incrementd integration can solve the “unit cohesion” problem, so too the inclusive command could
demondrate that these additiond adminidrative rationdes are unfounded. Some military warnings
of increased adminidrative burdens are empiricd dams unsupported by rdevant data.  The
indusive command system creates an opportunity to gather rdevant data.  Only in this way can we
determine the strength of these empirica claims masquerading as normative statements.

D. But Will Anyone Join?

8GEOFFREY BATEMAN & SAMEERA DaLvi, U.C. SANTA BARBARA CENTER FOR THE STUDY OF
SEXUAL MINORITIES IN THE MILITARY, MULTINATIONAL MILITARY UNITS AND HOMOSEXUAL
PERSONNEL (Feb. 2004) available at
http://mww.gaymilitary.ucsh.edu/Publications’2004_02_BatemanSameerahtm (last vigted Jy 1,
2004).
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Although behavior under changed norms can be difficult to predict, it is not unredistic to
think that a substantial number of heterosexua soldiers would opt for the inclusve command. Our
postion is that many non-gay people are looking for ways to stand up for the rights of gay, lesbian
and bisexud people. For supportive heterosexua people inclined to serve in the military, the
inclusive command would provide yet another way to work for the equdity of gay people.

Randy Shilts writes about Greg Teran, a heterosexud man who attended MIT with the hdp
of an Air Force ROTC scholarship. Teran was troubled by the military’s anti-gay policy. When
assigned to do a ful briefing on “any military-rdated issue” for an ROTC class, he “ddivered a
report to the fifteen other Air Force cadets and his unit commander arguing that the regulations
banning gays should be rescinded.”®  Teran eventudly began to work for change, datending a
nationa conference of organizers whose god was the dimination of ROTC chapters from college
campuses unless the Defense Depatment lifted the ban on gays™ Teran once told a flight
commander that his god for military service was to “serve in an Air Force that did not discriminate
on race, sex, or sexud orientation.”

In his book, Honor Bound, Joseph Steffan writes that when he was expelled from the Naval
Academy because of his homosaxudity, his heterosexua friends were loyal supporters.”™ Greg Teran
and Steffan’s friends give us reason to believe that some heterosexuds dready in the armed forces

would choose an inclusve command if it were an option.”” Moreover, it is possble that the

89SHILTS, supra note 11, at 732.
rd.

" JosePH STEFFAN, HONOR BounD: A GAY AMERICAN FIGHTS FOR THE RIGHT TO SERVE His
CouNTRY 157 (1992).

2|d. AsShiltswrites:
That young men like Greg Teran had taken up the cause indicated that among a segment of
the young heterosexual population was the dawning awareness that something was wrong
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exisgence of an inclusive command might draw people to the military who would otherwise forego
service.

Recent surveys suggest that public acceptance of LGBT people in the U.S. military has
grown since DADT was fird implemented. A 2000 study found that between 1994 and 1999, the
percentage of U.S. Navy officers who "fed uncomfortable in the presence of homosexuas'
decreased from 57.8 percent to 36.4 percent.”* An even more recent CNN/Gallup poll of Americans
conducted in December of 2003 found that 79% of dl Americans believed that gay and lesbian
sarvice members should be adle to serve openly in the military. Among respondents in the 19 - 30
year age range, the percentage was even higher: an astounding 91% supported the right of openly
gay people to serve.”® This last gatidtic is particularly important, since it reveds the views of the
age group mog likdy to be sarving in the U.S. militay.  If these trends continue, there may be
reason to expect that a critical mass of service members would express a willingness to serve in an

inclusve command.

in the way society treated gays, and that they must hdp to do something about it. It was
surdy not a sociad phenomenon, but it suggested a future in which homaosexuas would not
be atogether donein ther fight for socia acceptance.

SHILTS, supra note 11, at 732-33.

3See Diane Mazur, A Call to Arms, 22 HARv. WoMEN's L.J. 39, 69 (1999) (“those who choose not
to participate can have a more powerful effect in creating an unrepresentative military than specific
policies that limit or exclude’).

"Associated Press, Polls Show Reduction Of Soldiers Opposition To Gays, ATLANTA J. & CONST.,
Aug. 7, 2001 (ating study conducted by Major John W. Bickrell of the Naval Postgraduate School
in Monterey, Cdlif.).

>Paul Johnson, Massive Support for Gays in Military Poll Shows, 365Gay.com NEWSCENTER, Dec.
24, 2003,
http://mww.365gay.com/newscontent/122403militaryPoll.htm (last visited June 30, 2004).
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V. CONCLUSION

This essay proposes a new, incremental way to integrate sexual minorities into the U.S.
military: “incdusve commands” Built on a sysem of voluntary sdf-assgnment, the inclusve
command and its counterpart, the exdusve command, would permit soldiers to sort by ther
attitudes toward homosexudlity.

But is integration of the military redly a worthy goa for gay rights advocates, allies, and
policymakers? Certainly, many theorists have raised legitimate concerns about the ways the military
reinforces patriarchy and constructs masculinity to the disadvantage of women and people of color.”
One mightt point out that excluson from the military, especialy combat, keeps openly gay people
out of harm’sway.

But focusng exdusvey on the costs and dangers of military service ignores the fact that
incluson in the military carries with it undenigble advantages. These are two fold. Firs, military
savice confers symbaolic vdue it amultaneoudy demondrates and creates patriotism and full
catizenship. Second, service in the military carries with it materid benefits: job training, education,
hedlth and retirement benefits, and political clout. It is not happenstance that military service is an
important correl ate with success when candidates run for public office.

“Don't Ask, Don't Tdl” is an inadequate means of giving gay men and lesbians access to
these benefits. As many commentators and even a few judges have argued, the policy continues to
impose on gay and leshian service members burdens that heterosexual soldiers need not bear.
Nomindly in the service of presarving “unit cohesion,” the DADT policy forces gay and lesbian

soldiers to lie about themsalves, to keep a part of themsdves hidden from felow soldiers, impeding

“See, e.g., Karst, supra note 46.
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the very honesty and intimacy that helps to forge strong bonds of friendship and loydty. From the
gay service member’'s perspective, then, DADT does greaster damage to their honest relationships
with fellow soldiers than candor about sexud orientation ever could.

Moreover, DADT does nothing to test the assumption that heterosexual soldiers are
incapable of sarving with openly gay soldiers. To move the debate further and break down these
anti-gay assumptions, we must create an environment where the assumptions can be tested and
proven to be unfounded.

The indudve command would be one such environment. There, in sage |, gay and
heterosexual soldiers could express thar willingness to serve together. In gage I, lifting DADT
in the indusve command would alow them to make good on those representations. In the inclusive
command, gay and heterosexual soldiers could show, with discipline and an eye toward duty, that
they can work together. With the support of commanders who are behind the integrationist goas
of the unit, soldiers could demonstrate that unit cohesion need not suffer in the presence of openly
gay soldiers, that sexud tensions can be managed, and that privacy can be respected. In the process,
much of the harm currently imposed by the DADT policy could be amdiorated.

The importance of this support from higher ranking officers cannot be overemphasized. As
the RAND report concluded when it summarized its recommendations. “Any sense of
experimentation or uncertainty invites those opposed to change to continue to resist it and to seek
to ‘prove’ that the change will not work.” 7" Although this essay has referred repeatedly to the
demondiration effects of the indusve command and the opportunities for gathering data that it

offers, commanders would have to make clear to dl service members that the new regime is not an

7139 Cong. Rec. S11157-04, *S11188.
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“experiment,” but rather a process which they support toward a find god of full integration.
Through the indusve command, the armed forces could come one step closer to the ided Judge
Nickerson has described: “A Service cdled on to fight for the principles of equality and free speech

embodied in the United States Condtitution should embrace those principlesin its own ranks.””

sAple v. United States, 968 F. Supp. 850, 864 (E.D.N.Y.1997).
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