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Note: This paper will appear as a chapter in a volume edited by Gene Lyons
and James Mayall. Oher than the occasionally awkwardness or obscurity of
the internal references to other chapters in that volume, | believe it stands
well on its own.

The gl obal human rights reginme is rooted in the 1948 Uni versal
Decl aration of Human Rights and its | ater el aborations, especially the
1966 International Human Ri ghts Covenants. These docunents reflect
what | will call "the Universal Declaration nodel" of international
human rights. This chapter outlines, and offers a limted defense of,
this nodel, in contrast to many others in this volunme that enphasize
it limtations and argue for significant supplenents.

Sections 1-4 outline the Universal Declaration nodel and argue
that it today is rooted in an overl appi ng consensus on a politica
conception of justice rooted in the notion of equal concern and
respect. Sections 5-9 develop a |liberal defense of this vision,
focusing on issues of group rights (which appear centrally in the
chapters by Eva Brems, Hurst Hannum and especially Jennifer Jackson-
Preece) and on the central role of the state in inplenenting these
rights (a shortcom ng enphasi zed in the chapters by Marc Wl ler and

Ni ck Weel er).

1. THE UNI VERSAL DECLARATI ON MODEL

Four el enents of the Universal Declaration nodel deserve
enphasis: its focus on rights; the restriction to individual rights;
t he bal ance between civil and political rights and econom c, social,
and cultural rights; and national responsibility for inplenenting

internationally recogni zed human rights.



A. Human Ri ghts

Internationally recogni zed human rights are rights, a particul ar
sort of social practice.! To have a right to x is to be entitled to x
and authorized to make special clains to enjoy x should it be
t hreatened or denied. Although all rights have correlative duties,
they are not reducible to those duties. Social and political duties,
and the values they seek to realize, are vitally inportant. But they
need not be -- and throughout nost of history have not been -- rooted
inthe entitlenments of right-holders. And not all inportant
obj ectives are best realized through the practice of (hunman) rights.

Human rights are those rights held sinply because one is a human
bei ng, goods, services, and opportunities to which everyone is
entitled. Because one either is or is not a human being, human rights
are held equally by all. Because one cannot stop being human, no
matter how i nhuman one's behaviour or the treatnment one is forced to
endure, they are inalienable rights.

Human rights are al so commonly spoken of as universal rights.
But this universality is nore prescriptive than descriptive.2 The
claimof "universal" human rights is that all human bei ngs ought to be
treated in these ways, not that they are or have been, or that these

norms are (let al one have been) accepted everywhere.

1 For further conceptual analysis, see Jack Donnelly, Universal Human

Ri ghts in Theory and Practice (lthaca: Cornell University Press, 1989), ch. 1
and James W Nickel, Making Sense of Human Ri ghts: Phil osophi cal Reflections
on the Universal Declaration of Human Ri ghts (Berkeley: University of
California Press, 1987).

2

Donnel Iy, Universal Human Ri ghts, pp. 1-2, 121-122.




B. I ndividual R ghts

Al'l the rights that appear in the Universal Declaration and the
Covenants are, with the exception of self-determ nation of peopl es,
rights of individuals, not corporate entities. Enunerations of rights
thus typically begin "Every human being .." "Everyone has the right .."
"No one shall be . "Everyone is entitled .."

Even where one m ght expect groups to appear as right-hol ders,
they do not. For exanmple, Article 27 of the International Covenant on
Civil and Political Rights (ICCPR) reads "In those States in which
ethnic, religious or linguistic mnorities exist, persons belonging to
such mnorities shall not be denied the right, in community with the
ot her menbers of their group, to enjoy their own culture, to profess
and practise their own religion, or to use their own | anguage."”

I ndi vidual s belonging to mnorities, not mnorities (collective
entities), have these rights. The chapter by Jennifer Jackson-Preece

chal | enges the adequacy of this approach, which | defend in Sections

6- 8.

I ndi vidual rights, however, are a social practice. [|ndividual
and group rights differ in who holds the right -- individuals or
corporate actors -- not in their sociality. Al (individual hunman)
rights are inescapably social. A s right to x with respect to B

establ i shes and operates through social relationships. Rights-bearing
i ndi vi dual s al one cannot effectively inplenent their rights, |let alone
make for thenselves a |ife worthy of human bei ngs.

The Universal Decl aration nodel envisions individuals deeply

ennmeshed in "natural"™ and voluntary groups ranging fromfamlies



through the state. Internationally recognized human rights inpose
obligations on the state, regulate relations between citizens and
states, and require the state and society for their realization. And
many (nost?) human rights, although held by individuals, can only be
enj oyed collectively. Consider, for exanple, workers' rights, famly
rights, and minority rights, which are defined by social groups or
roles, as well as rights as diverse as political participation,
freedom of association, social insurance, and free and conpul sory

primary educati on.

C. Cvil and Political and Econonic, Social, and Cultural Rights

Anot her striking feature of the Universal Declaration nodel is
t he bal ance between civil and political and econom c, social, and
cultural rights. Nothing in either Covenant suggests priority for one
set of rights. The Universal Declaration does not even nake a
cat egorical distinction.

Al t hough the relationship between civil and political and
econom ¢, social, and cultural rights was a matter of intense
i deol ogi cal controversy during the Cold War, today there is little
di sagreenment that, as Article 5 of the 1993 Vienna Decl aration puts
it, "Al'l human rights are universal, indivisible and interdependent
and interrelated.” For exanple, as of Novenmber 16, 2000 only eight
states were party to just one of the Covenants, while 137 were parties

to both.® Debate focuses instead on short- and mediumrun priorities

s http://ww. unhchr.ch/ pdf/report.pdf. Although the United States is a

party only to the Civil and Political Covenant, ideological attacks on




and the nost effective nmeans to realize economc and social (and civil
and political) rights. Such debates, however, are not a central
concern of this volunme. Therefore, I will sinply assune the

i nterdependence and indivisibility of all internationally recognized

human rights.

D. National |nplenentation of International Human Ri ghts

A further distinctive feature of the Universal Declaration nodel
is the national inplenentation of internationally recognized human
rights. "Everyone has a right to x" in practice neans "Each state has
the authority and responsibility to inplenent and protect the right to
X withinits territory."

The Universal Declaration was fornul ated as "a standard of

achi evenent, " a set of aspirational norns that left states with full
sovereign authority to inplenent human rights within their territory.
The "enforcenment” procedures of the Covenants -- periodic reports to
commi ttees of experts? -- did not significantly alter this allocation

of responsibility. Normcreation has been internationalized but

econonmi ¢ and social rights have largely di sappeared from Aneri can di pl omacy.
Furthernore, the recent American enphasis on markets is regularly defended by
their greater capacity to deliver econonmic welfare and by argunents of |ong-
run interdependence between economic and political freedom And in practice
the U . S. has an extensive welfare state that protects a wi de (although by no
nmeans adequate) range of econom c and social rights. For an argunent that
econom ¢ rights have been central to the Western |iberal approach to hunman
rights since Locke, see Donnelly, Universal Human Ri ghts, ch. 5.

4

For overviews of the international inplementation nmachinery, see Jack
Donnel ly, International Human Ri ghts, Second ed. (Boul der: Westview Press,
1998), ch. 4 and David P. Forsythe, Human Rights in International Relations
(Canbri dge: Canbridge University Press, 2000), ch. 3. For an authoritative
exam nation of international human rights reporting, see Philip Alston and
James Crawford, eds., The Future of UN Human Ri ghts Treaty Mbnitoring
(Canbridge: Canbridge University Press, 2000).




i npl emrentation remains largely with sovereign territorial states.

The normati ve adequacy of this statist approach to inplenentation
is a central matter of controversy within this volume, especially in
the chapters by Marc Weller and Nick Weeler. | returnto it in

Section 9 bel ow.

2. HEGEMONY AND SETTLED NORMS

The next several sections provide a series of increasingly deep
and substantive, and thus increasingly controversial, justifications
of the Universal Declaration nodel. | begin with a descriptive,
enpirical claim human rights have becone a hegenonic politica
di scourse, or what Mervyn Frost calls "settled nornms" of contenporary
i nternational society,5 principles that are wi dely accepted as
authoritative within the society of states. Both nationally and
internationally, political legitimacy is increasingly judged by and
expressed in terns of internationally recognized human rights.

The six leading international human rights treaties (on civil and
political rights, economc, social, and cultural rights, racia
di scrimnation, discrimnation against wonen, torture, and the rights
of the child) had a average of 154 parties at the end of 2000.° Even
nore notable is the penetration of human rights into bilateral,
multilateral, and transnational diplonacy. |In the 1970s, considerabl e

controversy still raged over whether human rights were even an

S Mervyn Frost, Ethics in International Affairs: A Constitutive Theory
(Canbridge: Canbridge University Press, 1996), pp. 104-111

6

http://ww. unhchr. ch/ pdf/report. pdf




appropriate concern of foreign policy. As late as 1980, only a
handful of states had explicit international human rights policies,
and nost of those usually were supported only with verbal and synbolic
policy instrunents. Today, however, human rights are a standard
subject of bilateral and nultilateral diplonmacy.

Human rights norns and val ues are al so penetrating nore deeply
into a growi ng nunmber of national societies. Both governnents and
their opponents appeal to human rights not only rmuch nore frequently
but nore centrally than just a few decades ago. Conpare, for exanple,
the terns of debate and the range of political options considered
nationally and regionally today in Latin America, Africa, and Asia
with those in the 1960s and 1970s.

Thi s does not mean that human rights have been enthusiastically

enbraced everywhere. For many, they are a "default option,"7

accept ed
only because the | eading conpetitors have been delegitimzed. But
even cynical uses pay tribute to the noral inperative of a conm tnent
to human rights. And as the Helsinki Final Act illustrates, such
norns can take on an independent Iife of their own, w th consequences
very different fromthose intended by cynical endorsers.

The promi nence of human rights in contenporary internationa
society is not unrelated to their endorsenent by the world' s |eading
power, the United States, and its principal allies. The Universa

Decl arati on nodel, however, also responds to sone of the nost

i mportant social and political aspirations of individuals, famlies,

! | take this termfrom Claus Offe, who used it at a conference on



and groups in nost countries of the world. Human rights dom nate
political debate not only because of the support of materially

dom nant powers but al so because they are at |east quasi-voluntarily
accepted by a wide range of states, groups, and individuals. They
have authority, as well as the backing of force, and thus have becone

internationally hegenmonic in a Ganscian sense of the term

3. AN OVERLAPPI NG CONSENSUS ON | NTERNATI ONAL HUMAN R GHTS

John Rawl s di stingui shes "conprehensive religious, philosophical,

"8  Because

or noral doctrines" from"political conceptions of justice.
the latter address only the political structure of society, defined
(as far as possible) independent of any particul ar conprehensive
doctrine, adherents of different conprehensive doctrines may reach an
"overl appi ng consensus” on a political conception of justice.9 I will
argue that there is an international overlappi ng consensus on the
Uni versal Declaration nodel . °

The idea of overlapping (rather than conplete) political (rather
than noral or religious) consensus offers a plausible answer to the

guestion "howis it possible that there can be a stable and just

soci ety whose free and equal citizens are deeply divided by

gl obal i zation and human rights at Yale University in the Spring of 1999.

8 John Rawl s, Political Liberalism (New York: Colunbia University Press,
1996), pp. xliii-xlv, 11-15, 174-176, and The Law of Peopl es (Canbridge:
Harvard University Press, 1999), pp. 31-32, 172-173.

9

Rawl s, Political Liberalism pp. 133-172, 385-396.

10 My argunents, however, should be read as drawi ng on, rather than
sinmply el aborating, Rawls; as Rawl sian, but in sonme details different from
Raw s.



conflicting and even i ncomensurabl e religious, philosophical, and
noral doctrines?"!?! This answer seens especially attractive in a
"post nodern” world skeptical of foundations. 1t also has special
attractions for a culturally and politically diverse plurali st

i nternational society.

Moral theories and ot her conprehensive doctrines have rarely
(until recently) been founded on human rights. For exanple, hunan
rights, despite their political prom nence, have played a tiny part in
the history of (Western) noral theory.* Nonetheless, human rights can
be relatively easily derived frommny noral theories: for exanple,
they can be seen as encoded in or derived fromthe natural |aw as
political neans to further human good (utility), or political
institutions designed to produce virtuous citizens. And the
i ncreasing political prom nence of human rights over the past few
decades has | ed nore and nore adherents of a grow ng range of
conpr ehensi ve doctrines to endorse human rights -- but (only) as a
political conception of justice. For exanple, Mislins of various
political persuasions in many parts of the Islamc world have in
recent decades devel oped |slamc doctrines of human rights that are
strikingly sinmilar in substance to the Universal Declaration.?!?

Al t hough internationally recognized human rights "do not depend

Y pid., p. 133.

12 No mej or noral phil osopher prior to World War |1 took human rights as

a noral primtive. Mre recently, Alan Gewirth stands as a noderately
prom nent exception that proves the rule. See Human Rights: Essays on
Justification and Applications (Chicago: University of Chicago Press, 1982).

13
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on any particul ar conprehensive religious doctrine of human nature, "%

they are not conpatible with all conprehensive doctrines. Cains such
as those in the Covenants that "these rights derive fromthe inherent

dignity of the human person” or in the Vienna Declaration that "al
human rights derive fromthe dignity and worth i nherent in the hunman
person" set the range of possible conprehensive doctrines within an
over | appi hg consensus. The |ink between hunman rights and

conpr ehensi ve doctrines, although |oose, is a matter of substance, not
just procedural agreement. Certain conprehensive doctrines are in
principle excluded fromthe consensus. Mst inportantly, human
rights, because they are held equally by all human beings, are

inconpatible with all fundamentally inegalitarian conprehensive

doctri nes.

4. EQUAL CONCERN AND RESPECT

El sewhere, *® drawi ng heavily on Ronal d Dworkin, ® I have shown
that the full list of rights in the Universal Declaration and the
Covenants is easily derived fromthe requirenment that states treat
each citizen with equal concern and respect. Here | will argue that
the practice of equal and inalienable rights held by all human bei ngs

can be seen as a political conception of justice based on equa

14 Raw s, Law of Peoples, p. 68. Although Rawl s refers here explicitly

to a short list of rights conprised principally of life, liberty, property,
and formal equality, (p. 65) the argunment holds for the Universal Declaration
nodel nore generally. See also pp. 78-81

15

Donnel Iy, Universal Human Ri ghts, pp. 71-73.

16 see especially Ronald Dworkin, A Matter of Principle (Canbridge:

Harvard University Press, 1985), ch. 8.
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concern and respect that has been accepted in significant neasure for

intrinsic or noral reasons, not just as a nodus vivendi.?’

Hurman rights are both constitutive and regul ative nornms. W are
nost inmediately famliar with their regul ative aspects. "No one
shall be subjected to torture or to cruel, inhuman or degrading

treatnment or puni shnent." "Everyone has the right to work, to free
choi ce of enploynent, to just and favorable conditions of work and to
protection agai nst unenploynent.” Even nore inportantly, though,
human rights constitute individuals as a particular kind of political
subj ect, as citizens entitled to a governnment that will recognize,
i mpl enent, and protect their human rights. And by defining the
requirements and limts of legitinmate governnment, they constitute
states fit to govern rights-holding citizens.

The equality of all human beings |leads "naturally” to a politica
enphasi s on autonony. To justify denying or severely restricting
i ndi vi dual autonony al nost necessarily involves an appeal to
inequality. Equal and autononous rights-bearing individuals are
entitled to make fundanental choices about what constitutes the good
life (for them, with whomthey associate, and how. And the state
musts treat such individuals with equal concern and respect.

A list of (human and legal) rights reflects a particul ar
under st andi ng of the nmeani ng of equal concern and respect, based on a
substantive conception of human dignity, of the conditions required

for human flourishing. Human rights pronmise to (re)shape politica

7 Eor the i nportance of this distinction, see Rawls, Politica
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and social relations so that this noral vision will be realized.
Equal , inalienable rights held by all against state and society
provi de a nechanismto realize a world of equal and autononous human
bei ngs. The effective inplenmentation of the specified rights wll
produce the envisioned person/life (assum ng a certain coherence and
practicality in that vision).

The underlying vision of human possibilities in the Universal
Decl arati on nodel cannot be separated fromthe political principles
and institutions by which those possibilities are to be realized.
Human rights thus are sinultaneously a "utopian” vision and a set of
institutions -- equal and inalienable rights -- for realizing at |east
an approxi mation of that vision. The substantive attractions of this

nl8

particular "realistic utopia go a long way toward expl ai ning the

hegenoni ¢ power of the Universal Declaration nodel.

5. DEFI NI NG LI BERALI SM

Equal concern and respect, understood as a political conception
of justice, can be endorsed by a variety of conprehensive doctrines.
| turn nowto one, liberalism |In so doing, the chapter noves from
description to an increasingly prescriptive argunent. Starting from
t he conmon associ ation of human rights with "Western liberalism" both
in their historical developnment and in contenporary political
practice, | argue that (a particular type of) liberalismprovides a

strong normative foundation for the substance of the Universal

Li beralism pp. 145-150.
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Decl arati on nodel and for its continuing refinement and el aboration in
the com ng decades.

Al though "liberalisnm is a conplex, and contested, set of
orientations and values it is relatively uncontroversial to say that
it isrooted in a conmtnent to |liberty, freedom or, in the
formulation | prefer, autonony. More particularly, liberals give
central political place to individual autonony, rather than the
liberty of society, the state, or other corporate actors. Liberals
see individuals as entitled to "govern" their lives, to make inportant
life choices for thenselves, within limts connected primarily with
t he nutual recognition of equal opportunities for others.

Li beralismalso is specially conmtted to equality -- although
nost |iberal (and non-liberal) theories and all liberal (and non-
liberal) societies ultimately permt substantial econom c, social, or
political inequality. Liberty is seen not as a special privilege of

an elite but as (in principle) available to all. Equal liberty for

all is at the heart of any liberal political vision.??®

18 Rawl s, Law of Peoples, p. 11.

191t is often argued that |iberals (and non-liberals as well) face an

i nescapabl e tradeoff between |liberty and equality. Even if true, this
underscores the commitnment of liberalismto both values. Wat distinguishes

liberal theories is their comritnent to equal liberty for all, rather than
for example, liberty sinpliciter, equality for all, or liberty for sone. O
course, different |iberal theories have very different accounts of the
meani ng of "equal liberty for all.” But even where |iberals accept
substantial inequality, it requires special defense -- Rawms' "difference
principle" (A Theory of Justice [Canbridge: Harvard University Press, 1971],
pp. 65-73) is a much discussed exanple -- and is subject to liberal (as wel

as non-liberal) critique. Dworkin, Matter of Principle, ch. 9, offers an
especially forceful argunent for the centrality of equality to liberalism




Figure 1: A Typology of Liberal Theories

Ri ght s- Based CGood- Based

Thi ck

Thi n

Figure 1 categorizes liberal theories along two dinensions: the
extent to which they enphasize rights or the good (or virtue, or sone
ot her value) and the substantive "thickness" of their conceptions of
t hose core val ues.

Locke is the semnal figure in the strand of |iberalismthat
grounds the commtnent to equal |iberty on natural, or what we today
call human, rights. |Its roots go back at |east to Level er and D gger
argunents during the English Gvil War. Kant, Paine, and Rousseau
were | eading eighteenth century proponents. Rawls and Dworkin are
prom nent recent Anerican representatives.

Li berali sm however, also has a strong historical association
with utilitarianism a good-based theory. The roots of this tradition
run back at |east to Hobbes. The seminal figure is Bentham |t was
the dominant vision of liberalismin Britain in the nineteenth

century. A microecononic version underlies contenporary "neo-liberal™
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mar ket - ori ented econom c reforns.

My purpose here is to advance a rights-based |iberal defense of
t he Universal Declaration nodel. Good-based conceptions, however,
make human rights at best a second-order or derivative politica
principle. Therefore, although many good-based liberals participate
in the overlappi ng consensus on international human rights, their
views will not be considered here.

In fact, mcro-economc, utilitarian "neo-liberalisnl is
fundanental | y opposed to the |iberal human rights perspective |
defend. |Its logic of efficiency is aggregate, and thus coll ectivist,
in sharp contrast to the logic of individual hunman rights.20 Neo-
liberal equality involves political indifference to conpeting
preferences -- unbiased treatnment in the marketplace -- rather than
guar ant eed access to essential goods, services, and opportunities.
And neo-1|iberal structural adjustnent is very different fromthe
wel fare states of Europe and North Anerica with which the Universal
Decl aration nodel has (rightly) been specially associated.

Turning to the second di mensi on of our typol ogy, the range of
recogni zed rights, three inportant contenporary variants of rights-
based |iberalismcan be identified. At the end points of the
conti nuum are what | |abel "European" (or social denocratic) or
"mnimalist” (or libertarian) liberalism wth the "American" vari ant
| yi ng sonewhere in the m ddl e.

A liberalismconpatible with the Universal Declaration nodel nust

20 see Jack Donnel ly, "Human Ri ghts, Denocracy, and Devel opnent," Human
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be strongly egalitarian, nmust actively enbrace an extensive system of
econom ¢ and social rights, and nmust reflect a robust (procedural and

substantive) conception of dem)cracy.21

The European welfare state is
the | eading practical exenplar of such a position, especially inits
soci al denocratic conception. It is distinguished by a dual enphasis
on the equal enjoynment of all human rights by all nenbers of the
political comrunity and an extensive list of econom c and soci a
rights. Al internationally recognized human rights are seen as
entitlements of individuals -- social and political clains that inpose
duties on the state and society -- rather than nmere liberties. Even
with recent welfare state retrenchments, all the states of Western
Europe lie towards the top left of Figure 1.

At the bottomleft of Figure 1 lies a mininmalist |iberalismthat
enphasi zes i ndividual personal liberties and includes only a short
list of economic and social rights. |In sone circles this is referred
to as "classical"” liberalism |In the United States it is perhaps nost
neutrally described as "libertarian."

Mnimalist liberalisms truncated list of human rights is
substantively inconpatible with the Universal Declaration nodel
What ever its historical or philosophical nerits, it is best seen as a
critique of the substance of the Universal Declaration nodel, despite

t he considerable overlap on civil and political rights. And for the

past half century no |iberal denocratic regine in Wstern Europe and

Ri ghts Quarterly 21 (August 1999): 608-632, at pp. 626-630.
21

On the conplex relations between denocracy and human rights, with an
enphasis on their differing logics, see Ibid., pp. 619-621
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North America, not even the United States, has pursued l|ibertarian
m ni mal i st policies.

An inportant "internmedi ate" rights-based perspective enphasi zes
personal and civil liberties, a nodest |list of econom c and soci al

rights to be provided by a welfare state, and primarily procedura

denocracy. This "American” vision is much nore willing than the
libertarian to restrict personal liberties in order to renedy
invidious inequalities. It also is somewhat nore synpathetic to the

i dea of state action to assure m ni mum access to social and econom c

goods, services, and opportunities. But the Anerican welfare state is

much | ess robust than those of Europe. In the United States this
perspective is usually referred to as "liberal," pejoratively by the
right. | will treat it as the thinnest plausible |liberal conception

of the Universal Declaration nodel.

"Anerican” and "European" liberalisns are both commtted to a
denocracy that operates only within the substantive requirements of
equal human rights for all and to a welfare state that supplenents a
mar ket system of production with substantial "welfare state"
redistribution, again in order to assure equal human rights for all.??
I will use "liberal" without qualification to refer to this shared
political ideal of the liberal denocratic welfare state and the

underlying vision of equal concern and respect.

22
627-631.

For a further devel opnent of these clains, see |bid., pp. 619-621,
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6. LI BERAL APPROACHES TO (GROUP D FFERENCE

A standard, and theoretically inportant, conplaint against
liberalismis its excessive individualism Mst |iberals, and the
Uni versal Declaration nodel, do generally deny human rights to groups.
But they assume that individuals will exercise their rights
collectively, as nenbers of both "natural" and voluntary groups, not
as atom stic or deracinated individuals.

Al liberal regimes in practice recognize |egal rights of groups
rangi ng from busi nesses and trade unions to churches and civic
associ ations to bowing | eagues and hunt clubs. And a great range of
internationally recogni zed human rights are of special interest and
value to marginalized or despised groups. For exanple, freedons of
t hought, conscience, religion, opinion, and expression protect group,
as well as individual, difference. Famly rights, including the right
of parents to choose the kind of education given to their children,
protect the transm ssion of group beliefs and practices.

Nonet hel ess, issues that sone see as nmatters of "group rights”
are addressed by liberals and by the Universal Declaration node
primarily through individual rights. In this and the follow ng two
sections | argue that a liberal individual rights strategy to
renedyi ng the sufferings of nenbers of despised, oppressed, or

di sadvant aged groups remains viable in the contenporary worl d.

A. Non-Di scrimnation

Li beral approaches to difference span a conti nuumlying between

two very different kinds of comunitarianism At one end are
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communi tarians that allow or require the state to inpose civil and
| egal disabilities against nenbers of certain groups. At the other
end are visions of a society of "separate but equal"” groups. \Were
conmuni tari ans see individuals, and the social options available to
them as appropriately defined in significant neasure by their group
menbership, liberals argue that group affiliations ought to be largely
irrelevant to the rights and opportunities available to individuals.?3
Each individual, irrespective of race, gender, religion, or any other
group affiliation, is entitled to be treated equally.

Non-di scrimnation is thus the |liberal starting point for
addressing i ssues of group difference. And the Universal Declaration

nodel ' s general prohibition of discrimnation is powerfully

suppl emented by a set of civil liberties -- e.g., rights to freedom of
expression, belief, and assenbly -- that specify particularly
important activities where the state nmust respect individual |iberty,

whet her that liberty is expressed in private or in public, alone or in
association with others.

We can distinguish three ideal type interpretations of the
requi rement of non-discrimnation, which I will call toleration, equa
protection, and nmulticulturalism Toleration requires not inposing
disabilities on individuals based on (voluntary, ascriptive, or

i nposed) group nenbershi p or di sapproved behavi or associated with a

23 certainly do not want to deny that many peopl e approach others

significantly, even primarily, in group terns. But this sociological fact --
to the extent that it is indeed a fact -- has little noral force. |In fact, |
woul d suggest that "othering" group identities are the human ri ghts probl em
not a potential solution.
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group. 24

Tol eration involves a principled political decision not to
i npose speci al burdens on (nmenbers of) despised groups. But they may
still be marginalized and socially excluded.

Equal protection requires active efforts to insure that menbers
of di sadvant aged or despi sed groups enjoy the (equal) rights that they
formally hold. At mininumit involves an active effort to assure that

peopl e are not excluded from goods, services, and opportunities that

woul d be available to them were they not nenbers of despised or

di sadvant aged groups. In its stronger forns -- "affirmative action”
and even certain kinds of "reverse discrimnation” -- equal protection
seeks to assure that nenbers of targeted groups achieve full |egal and

political incorporation into society.

Equal protection, however, allows a neutral, even negative,
evaluation of diversity. "Milticulturalisnm positively val ues
diversity, inmplying policies that recogni ze, celebrate, preserve, or
foster group differences. Rather than attenpt to abstract from group
differences, as in toleration and equal treatnent, those differences
are highlighted and positively valued, within a general context of

equal concern and respect.

B. Liberal Neutrality and the Protection of Difference

The legitimacy of the liberal state is defined by its respect for

and endeavors to assure the realization of the human rights of its

24 | do not mean to suggest that this thin conception is the only, |et

al one the best, conception of toleration. It sinply marks an end point on
the conti nuum of approaches to non-discrinmnation | consider here. For a
characteristically subtle study of toleration, see Mchael Walzer, On
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citizens. The purposes of the state thus ordinarily are subordinated
to the rights of its citizens. This subordination is often expressed
in the claimthat the |iberal state nust be neutral with respect to

t he val ues, purposes, and life plans of its citizens, in so far as
they are rooted in protected autononobus exerci ses of human rights.
This formul ati on of the requirenent of non-discrimnation places the
enphasi s on respect for individual autonomny.

Li beral neutrality, however, is not a sign of indifference to the
deci sions of citizens. It reflects an active conmtnent, rooted in
the principle of equal concern and respect, to fostering citizens'
enjoynent of their rights. And neutrality operates only within the
boundari es of human rights.

To require identical treatnment of all individual or group
di fferences would be norally perverse. Consider, for exanple, the
consequences of tolerating pedophiles, violent racists, those who
derive pleasure from ki dnapping and torturing strangers, and religious
m ssionaries conmtted to killing all those they cannot convert. Such
differences fall outside the range of the overl appi ng consensus and

t hus should not be treated neutrally by a |iberal state. As Charles

Tayl or notes, "liberalismcan't and shouldn’t claimconplete
neutrality."?®

Political liberalisms overlapping consensus does not (and shoul d
not) include all possible views. "Liberalismis not a possible

Tol erati on (New Haven: Yale University Press, 1997).

25 Charl es Taylor, "The Politics of Recognition,” in Milticulturalism

Exanining the Politics of Recognition, Amy Gutrmann, ed. (Princeton: Princeton
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neeting ground for all cultures, but is the political expression of
one range of cultures, and quite inconpatible with other ranges."26
Neutrality, in other words, should be seen as an expression of the
core val ue of equal concern and respect.

The liberal state is required to be neutral with respect to (that
is, not discrimnate against) exercises of human rights. It need not
be neutral to those activities not protected by human rights. And it
is required not to be neutral towards activities that infringe or
vi ol ate human rights.

For example, a (liberal) state nust not discrimnate agai nst any
religion but need not be neutral toward (show equal concern and
respect for) all conceptions of the purpose of sport (which are not
ordinarily understood to be protected by internationally recognized
human rights). Equal concern and respect for all political beliefsis
required, but not for all beliefs about the origin of life.
Creationismbased on a literal reading of CGenesis, for exanple, nust
be protected in so far as it reflects an exercise of human rights to
freedons of religion and speech. It need not -- probably should not -
- be treated equally in science classes or natural history museuns.

Each state/society has considerable latitude in howit treats,
for exanple, particular mnority religions. |t would be conpletely

consistent with international human rights standards to (nerely)

tolerate mnority religion a, while actively supporting the majority

Uni versity Press, 1994), p. 62.
26 \pid., p. 62.
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religion and minority religion b. Such decisions fall within the
margin of appreciation left to states by the broadly stated norns of
the Universal Declaration. States may choose to treat all religions
identically -- for exanple, no state support for any, as in the United
States -- but that is required neither by the Universal Declaration
nodel nor by liberalism as | anusing that term here.

As M chael Wl zer nicely puts it, liberalismthus understood is

"perm ssive, not determnative." It

allows for a state commtted to the survival and
flourishing of a particular nation, culture, or religion,
or of a (limted) set of nations, cultures, and religions -
- so long as the basic rights of citizens who have
different commtnments or no such conmtnents at all are

prot ect ed. 2’

There is not nerely a place for difference within Iiberalism the
protection of (many fornms of) difference is one of its nobst inportant

political objectives.

C. Freedom of Associ ation and Guaranteed Parti ci pation

Non-di scrim nati on, however, is only one part of the |iberal
approach to difference. Renedying systematic discrimnation usually
requires collective action, which in the Universal Declaration node

is enabled by rights to freedom of associ ati on and denocratic

27 M chael wal zer, "Comment," in Miulticulturalism Exam ning the

Politics of Recognition, Anmy Gutmann, ed. (Princeton: Princeton University
Press, 1994), pp. 99-100.
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political participation. Furthernore, active participation in society
-- including a right to work, understood as a right to econom c
participation -- is an intrinsically inportant value, an essentia
aspect of (personal or group) autonony.

Non-di scrim nati on protects a sphere of personal/group |iberty
and of fers protection against suffering inposed for group nenbership.
Freedom of association and rights of participation nake individuals
nmenbers of the public entitled to act individually and collectively,
with others of their own choosing, to realize their visions of the
good life.

Taken together, non-discrimnation and freedom of associ ati on,
broadl y understood, provide a w de-rangi ng and coherent set of
protections for groups and individuals rooted in the core (liberal and
human rights) values of equality and autonomy. But this |ibera
approach is not without difficulties.

Freedom of associ ation, because it is a right of individuals,
nodel s group nenbership as a "voluntary" exercise of the protected
aut onommy of its menbers. Descriptively, this is obviously inaccurate
for groups whose identity is in significant nmeasure externally
i nposed. It may al so be probl ematic groups nmarked by biol ogi cal signs
such as skin color or sex -- although, it nust be enphasi zed, race and
gender are social constructs not natural categories.

Nonet hel ess, the |iberal approach has considerabl e | everage even
in such cases. Wen individuals are subjected to suffering w thout
any voluntary association with the group in question, non-

discrimnation often will provide the appropriate remedy. And when,
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for exanple, wonen or racial mnorities begin to act collectively to
realize their interests or protect their rights, freedom of
associ ation usually noves to the forefront of the struggle for

equal ity and social justice.

7. GRoUP HUMBN R &HTS: A SKEPTI CAL VI EW

Wt hout denying the achievenents and attractions of this |ibera
approach, the chapters by Eva Brens and Jennifer Jackson-Preece argue
for supplenenting it with group human rights. In this section | pose
seven questions that | think should lead us to be extrenely wary of
such a nove. 28

1) How do we identify the groups that (ought to) hold human
rights? Not all groups have human rights. Consider, for exanple,
states, nultinational corporations, gangs, and barbershop quartets.

New substantive (individual or group) rights typically enmerge as
responses to the appearance or recognition of new "standard threats"

to human dignity.2?° Consider, for exanple, the rise of the practice of

28 |'n order to be as clear as possi ble at the outset, | want to

enphasi ze that | do not argue that we should treat any of the issues raised
inthis or the followi ng section "on a purely individual basis." (Kristin

Henrard, Devising an Adequate Systemof Mnority Protection: |ndividua
Human Rights, Mnority Rights and the Right to Self-Determ nati on (The Hague:
Martinus Nijhoff, 2000), p. 241.) | have already enphasized the essentially
soci al character of human rights. | argue only against groups as hol ders of
human rights. | amnot even argui ng categorically agai nst recogni zing | ega
(rather than human) rights for groups.

In addition, | am concerned here only with group rights that are not

reduci ble to individual rights. (Conpare Marlies Gal enkanp, |ndividualism
versus Collective Rights: The Concept of Collective Rights (Rotterdam
Rotterdans Fil osopi sche Studies, 1993), pp. xxX.) Such irreducibly group
rights pose a real and significant challenge to the Universal Declaration
nodel that ought to be taken seriously however we evaluate it.

29

Henry Shue, Basic Rights: Subsistence, Affluence, and U S. Foreign
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di sappearances in the 1970s and the ensuing international response.
This standard threat provides a self-limting character to such
expansions of the list of internationally recognized human rights.
But group human rights are distinguished by right-holder not the
substance of the threat/right. There is thus a serious danger of
excessive proliferation of human rights.

Suppose that we were to agree that group human rights for, say,
mnorities would be desirable. By what criteria can we restrict group
human rights only to mnorities? This is not necessarily an
intractable problem but it is an inportant one to which advocates of
groups rights seemto have | argely ignored.

The nost obvious criterion, nanely, a long history of ongoing,
systematic suffering, would yield group human rights for wonen,
(racial, ethnic, religious, and linguistic) mnorities, indigenous
peopl es, honbsexual s, the disabled, the aged, children, and the poor,
to nention just sonme of the nore prom nent groups. Pretty nuch
everyone except prosperous white males -- and nany of themas well --
woul d have group human rights. Such a radical expansion of right-
hol ders and associated clains of rights seens to ne extrenely
probl emati c.

2) Having identified group x as a potential holder of human
rights, what particular substantive rights does/should x have?

Certainly it is not enough that x wants r in order to establish a

Policy (Princeton: Princeton University Press, 1980), pp. 29-34.
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0

(human) right of x to £,3 On what ground can we say that others owe r

to x as a matter of (human) rights?

The nost limted nove would be to recogni ze those rights needed
to enjoy already recogni zed human rights. These, however, would be
only tenporary, renmedial nmeasures, and thus probably best seen as
practical neasures to achieve non-discrimnation. A nore interesting
(because nore genui ne) class of group rights would appeal instead to
the particular character of the group or to values or attributes not
al ready recogni zed. dainms of threatened values that nerit group
human rights protection need to be evaluated on a case by case basis.
My point for now sinply is that in order to avoi d debasing the
currency of human rights with a flood of new, unregul ated coi nage,
advocat es of such rights ought to face a consi derabl e burden of proof.

3) Who exercises group rights? Rights work not sinply by being
voluntarily respected by duty-bearers but, nost inportantly, by being
claimed or otherw se exercised by right-holders. The rights of states
are exercised by governnments. The rights of business corporations by
sharehol ders, directors, and managers. Wo ought -- and is able -- to
exercise, for exanple, mnority rights, understood as rights of a
group?

The probl ens of group agency may be nodest for small,
concentrated, and honbgenous groups with a strong tradition of

collective action. (Indigenous peoples cone readily to mnd.) Wen

30 Conpare Marlies Gal enkanp, "The Rationale of Mnority Rights: Wshes

rather than Needs?," in Do W Need Mnority Rights? Conceptual |ssues, Juha
Rai kka, ed. (The Hague: Martinus Nijhoff, 1996).
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the group is largely voluntary (for exanple, sone religious
mnorities) the officers of the association (e.g., a clerical

hi erarchy) may be a plausible agent. But where the group is
"natural ," ascribed, or coercively defined and nai ntai ned, agency is
likely to be highly problematic, especially when the group is |arge or

het er ogeneous. !

The "sol ution" of having group rights exercised by

i ndi vidual s or associ ations of group nenbers, beyond its irony, raises
serious questions as to whether such rights really are group rights,
rat her than exercises of individual rights.

4) How do we handle conflicts of rights? Although all rights
conflict with at |east sonme other rights or inportant soci al
interests, introducing group rights will not only increase the nunber
of conflicts but will create conpetition between qualitatively
different kinds of rights that is likely to be unusually intense. How
should we respond to native North American tribes that discrimnate
agai nst wonmen who cl aimequal treatnment? Related issues may be raised
by defining who is (and is not) in the group. Especially problematic
froma human rights perspective are efforts to block or punish exit
fromthe group.

5) Are the purported group rights necessary? |s the problema
| ack of group rights or rather inadequate efforts to inplenent

i ndi vidual human rights? Mst often it seemto nme the latter. Once

nore, the burden of proof ought to lie with advocates of the rights.

%l For a t hought ful and bal anced phil osophi cal discussion of the problem

of group agency in the context of rights, see Janes W Nickel, "G oup Agency
and G oup Rights,” in Ethnicity and G oup Rights, lan Shapiro and WII
Kym icka, eds. (New York: New York University Press, 1997).
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6) Wiy should we expect group rights to succeed where individua

rights have failed? |I|f a governnent refuses to respect the individual

rights of a despised mnority, often -- although not always (see the
end of Section 8. C below) -- it will be hard to imagine it being
convinced to treat those people better as nmenbers of a group. In

fact, if the difference between "us" and "them' is enphasized by group
rights, mght this not lead to even worse treatnent?

7) Are group rights the best way to protect or realize the
interests, values, or desires of a group? "Proponents of collective
rights ...often seemto nove in a rather cursory way fromthe claim
that conmunities are good things to the claimthat conmunities have

rights."32

We must demand an argunment for protecting the value in
guestion through the nmechanismof rights. |In particular, we nmust ask
whet her the global recognition of a new group human right is either
necessary or desirable. At this point we begin to circle back to the
questions of which groups ought to be added to list of internationally
recogni zed hol ders of which human rights?

None of these problens is fatal. Many are largely matters of
"negative externalities," undesirable unintended consequences, where
the required cal culus of costs and benefits may vary dramatically with
ci rcunstances. Some group human rights may overcone all of these

problenms. (In Section 8.D | suggest that this is true for at |east

some i ndi genous peoples.) Nonetheless, | think that the above

32 M chael Hart ney, "Some Confusions Concerning Collective Rights," in
The Rights of Mnority Cultures, WII Kymicka, ed. (Oxford: Oxford
Uni versity Press, 1995), p. 203.
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di scussi on does caution prima facie skepticismtowards (although not

autonmatic rejection of) nost (but not necessarily all) group human

rights cl ai ns. >3

At the very least, we should insist on clarity in
specifying the "gap" in the Universal Declaration nodel that is being
addressed and careful attention to unintended consequences of the

proposed remnedy.

8. WOMEN, M NORI TIES, AND | NDI GENOUS PEOPLES

In this section | briefly exam ne human rights clainms for three
groups that receive extended discussion in |later chapters: wonen,

mnorities, and indi genous peopl es.

A. Whnen

Al t hough wonmen have a sad history of near universal, systematic
suffering in virtually every area of the globe, the idea of group
human rights for wonen is fatally underm ned by problens of collective
agency for a diverse group that includes half of hunanity.34 It is
al so uncl ear what rights wonmen as a group m ght be held to possess.
Unl ess we accept gender roles that postulate qualitative differences

bet ween nen and wonen, all the obvious candi dates for special wonen's

33 For a synpat heti c approach to at |east sone group rights issues, from

a |liberal perspective that draws heavily on WIIl Kymicka, Milticultura
Citizenship: A Liberal Theory of Mnority Rights (Oxford: Oxford University
Press, 1995), see Maleiha Mlik, "Communal Goods as Human Rights," in
Under st andi ng Human Ri ghts, Conor Gearty and Adam Tonki ns, eds. (London:
Mansel |, 1996). Malik also gives thoughtful consideration to the limtations
of individual rights strategies for realizing cormmunal goods.

34

Groups of wonen in particular localities or concerned with particul ar
i ssues may have the necessary collective personality. But non-discrimnnation
and freedom of association usually will allow such groups to act effectively.
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rights seemto nme best formulated in gender-neutral terms. 3°

For example, famly rights, reproductive rights, or protection
agai nst donestic violence are not special rights of wonen. Although
the majority of adult victins of violence in the home are wonen, this
no nore makes protection agai nst donestic violence a (group) right of
wonen than the fact that the najority of those exercising (or
suffering violations of) trade union rights are nen nakes the right to
bargain collectively a (group) right of nen. The principle in each
case i s independent of sex or gender: no one should be subject to
viol ent assault by anyone, including a donestic partner; everyone is
entitled to bargain collectively.

In practice, of course, wonmen in all countries continue to suffer
(more or |less severe) deprivations and indignities as wonen. But this
sinply does not entail the appropriateness, |et alone the necessity,
of group human rights. Conpare workers who suffer as workers and
political dissidents who suffer as dissidents. |In each case the
suffering arises fromcoercively inposed norns that create a
subordi nate status group.

But |l et us grant wonen as a group special collective human
rights. Wy should we expect these rights to be better inplenented
than already established rights? Especially in [ight of the
i nsurmount abl e probl ens of collective agency, such rights woul d nost

likely turn out to be, at best, irrelevant abstractions -- when they

35 The obvi ous exception is child bearing. But not all wonen choose to

or are capable of bearing children. The relevant group then would be
(potentially) pregnant wormen. Any group (or individual) rights that they
m ght have would involve only minor additions to the Universal Declaration
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were not used by patriarchal forces to divert attention and resources
fromefforts to establish true non-discrimnation and equal

participation for wonen in all aspects of society.

B. Mnorities

n 36 I

To evade controversy over the term"mnorities, will follow

Article 27 of the ICCPR and restrict discussion to ethnic, religious,

and |inguistic mnorities.3

The established international approach to
mnority protection rests on the dual pillars of non-discrimnation
and "nmeasures to protect and pronote the separate identity of the

mnority groups."38

Protecting and pronoting mnority identity, and
its political expressions in the formof mnority autonony, are the
principal |ocus of potential group rights claimns.

Religious mnorities, however, present a relatively easy case for
a liberal, individual rights approach. Freedons of religion,
expression, and association ordinarily will provide a context for

perpetuating religious identity, particularly in conjunction with

established international human rights nornms that provide famly

36 see p. xxx of the chapter by Jackson-Preece bel ow and, nore

extensively, Henrard, Mnority Protection, pp. 16-55.
37

Racial mnorities have been treated in international human rights |aw
separately (and with a greater sense of inportance and urgency). And other

m nority groups have been largely excluded. On honpbsexuals, see Jack

Donnel ly, "Non-Discrimnation and Sexual Orientation: Mking a Place for
Sexual Mnorities in the Gobal Human Rights Regine," in Innovation and
Inspiration: Fifty Years of the Universal Declaration of Human Ri ghts, Peter

R. Baehr, Cees Flinterman and M gnon Senders, eds. (Ansterdam Royal Acadeny

of Arts and Sciences, 1999). In international human rights law, it is
decidedly not the case that all "mnorities,"” in the broad sense of that
term are treated equally.

38

Henrard, Mnority Protection, p. 8.
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control over the type of education children receive.® Furthernore,
"church" structures, which are readily conceptualized in terns of
freedom of associ ation, are an obvi ous nechani smfor collective
action, without the need for additional group rights.

Ethnic and linguistic mnorities nay pose nore serious problens.
Language rights for linguistic mnorities may be especially
probl emati c because al nost all aspects of public life are touched by

O And if there are serious social or economic disabilities

Ianguage.4
associated with use of a mnority |anguage, nere toleration is
unlikely to be enough to preserve group identity.

Even in these cases, though, non-discrinination, freedom of
association, and fam |y education rights provide consi derabl e
| everage. For exanple, one could readily argue that it is
discrimnatory to provide access to public services -- including
schooling -- only in a dom nant | anguage. Single |anguage public
nmedi a m ght al so be seen as involving invidious linguistic
di scrimnation. Wether such nmeasures are adequate is an enpirical,
not a theoretical, issue.

My sense, however, is that advocates of group rights for

mnorities are likely to see the precedi ng paragraphs as "m ssing the

point." They are interested in protections for group identity that go

3 This right is explicitly recognized in all three of the nmjor

international instrunents: Universal Declaration, Article 26; |CESCR
Article 13.3; ICCPR, Article 18.4.

40 For an overview of linguistic human rights issues, see Tove Skutnabb-

Kangas, and Robert Phillipson, "Linguistic Human Ri ghts, Past and Present,"”
in Linguistic Human Rights: Overconming Linguistic Discrimnation (Berlin:
Mout on de Gruyter, 1995).
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wel | beyond those provided by strong and effective neasures of non-
di scrimnation and freedom of associ ati on.

Consi der Jacob Levy's typology of cultural rights: exenptions,
assi stance, self-governnent, external rules restricting non-nmenbers,
internal rules controlling nenbers, recognition or enforcenment of
traditional rules, mnority representation in governnent bodies, and
synbol i ¢ acknow edgement of worth or status.?’ Non-discrinination and
freedom of association principally enconpass neasures invol ving
exenptions, assistance, synbolic acknow edgenent, and sone forns of
external rules on outsiders. Goup rights clainms, by contrast, are
nost likely to lie in the other categories.

But are all minorities, as a matter of human rights, entitled to,
for exanple, self-government or guaranteed group representation in
governnental bodies? A just society certainly may legiti mately choose
to grant sone formof self-governnent to particular mnorities. But
is it a human rights violation if the society does not? | can see no
reason why mnorities, or any other group, should be universally
entitled to self-governnent, or even guaranteed group representation.
And | amaware of no norally attractive principle that would grant
such rights to mnorities that does not also grant themto an
inmpractically |arge nunber of other groups as well.

Should m nority communities have guaranteed |legal rights to

di sci pline nenbers? Again the precise formof the question is

41 jacob T. Levy, "Classifying Cultural Rights,"” in Ethnicity and G oup

Ri ghts, lan Shapiro and WIIl Kymicka, eds. (New York: New York University
Press, 1997), p. 25.
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important. W are interested here in legal rights. (Menbers of the
community are already free to shun those who violate group norns.)
And because we are dealing with a putative human right, the issue is
not whether it is permssible or desirable in particular cases to
recogni ze such legal rights, but whether all mnorities everywhere are
entitled to such powers over their nenbers.

G ven space constraints let ne sinply suggest that such rights
are likely to be | east problematic when the mnority can be understood
as a free association of individuals. Voluntary nenbership is readily
concei ved as inplying acceptance of discipline by the group. And by
allow ng effective exit options, conflicts between the human rights of
i ndi vidual s and the group rights of mnorities can be noderated to
per haps acceptabl e | evel s.

Under any other interpretation, individual rights would be

subordi nated to the group rights of the mnority. | can see no reason
why mnorities should have such superior rights, which are, | think
rightly, denied to other groups. |In any case, if this is where the

argunment takes us, we are no |onger talking about nobdest suppl enments
to the Universal Declaration nodel. These are major changes that
require the sort of argunent that few advocates of group human rights
for mnorities even attenpt to nake.

I amnot, let ne repeat, challenging the idea of mnority rights
as they are already established in the major international human
rights instrunents (i.e., as individual rights that provi de special
protections to nmenbers of mnority groups). | amnot even chall enging

group rights of mnorities. For exanple, the Singaporean practice of
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reserving legislative seats for representatives of H ndu and Ml ay
communities clearly is (and ought to remain) defensible on hunan
rights grounds. Rather, | am questioning the idea of group hunman
rights for mnorities.

Si ngapore's system of reserved |egislative seats, or India s nuch
nore extensive system of reservations for (nmenbers of) schedul ed
castes and tribes, falls within the real mof discretion allowed states
in discharging their human rights obligations and coordi nating them
with the pursuit of other inportant social purposes. Although such
practices have been controversial, both nationally and

internationally, they are not clearly prohibited by the Universa

Decl aration nodel. But neither are they required. And it would be a
serious error to view the absence of such reservations -- or any other
group rights of mnorities -- as a violation of human ri ghts.

C. Protecting Group ldentity

This |iberal approach to difference may, it nust be acknow edged,
| ead to the weakening, or even denm se, of some minority (and other
group) identities. Goup identities, however, are not now, and
t hi nk ought not become, subjects of international human rights
protection. Only individual autonomy gives rise, and value, to the
sorts of identities that nust be respected by others. Any particular
identity is entitled to protection only because it is an expression of
the rights and val ues of those who carry it.

O hers may choose to value difference for its own sake, or for

the social benefits that diversity provides. They are required, as a
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matter of human rights, only to respect the decisions that people
choose to act on for thenselves, within the linmts of their rights.
Nei t her individually nor collectively do others have a right to inpose
any particular identity on a resistant individual or group because,
for exanple, their ancestors bore that identity or because particul ar
social roles are w dely endorsed.

In alnmost all societies alnost all adults have nultiple
identities. It is for such real, and realistically conplex, hunman
beings42 to balance the varied roles and histories that shape their
life. Such choices are, of course, conditioned, and thus in sone
(relatively uninteresting) sense not "free.” But if equal treatnent
and freedom of association are fully realized, those choices can
appropriately be seen as autononous exercises of internationally
recogni zed human rights.

In a social and political environnent marked by equal treatnent

and freedom of association, groups of all sorts have a "fair"

opportunity to conpete in shaping the identities of "its" nenbers. |If
a particular identity is valued sufficiently, it will survive, perhaps
even thrive. |If not, thenit will not. And that is the way it should

be.*® The only alternative is to say that identities are things that

42 ps Jereny WAl dron notes, many advocates of group rights and mnority

cultures instead assune that individuals are (if not exclusively, at |east
primarily) nmenbers of a single, coherent, even honpbgenous "culture."
"Mnority Cultures and the Cosnopolitan Alternative," in The Rights of
Mnority Cultures, WIIl Kymicka, ed. (Oxford: Oxford University Press,
1995), pp. 105-108.

43

Thi s does not preclude active state support for the group in
guestion. But such support should be seen as an expression of the val ues and
choi ces of the society as a whole, operating through established politica
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can rightly be inposed on those who reject, deny, or seek to nodify
them This is not an extension of the Universal Declaration nodel but
a rejection of its foundations.

Peopl e should be -- and through the rights of non-discrimnation,
freedom of association, and a variety of other internationally
recogni zed human rights are -- entitled to devel op, express, and
nodify their identities, acting both individually and coll ectively.?
No particular identity ought to be entitled to special protection as a

matter of human rights beyond that which derives fromthe (individual

and col |l ective) choices of its nmenbers.

Nonet hel ess, where equal treatnment and effective freedom of
associ ation are systematically violated, there may be no viable
alternative to minority self-government. Were it can be plausibly
argued that equal treatnent is decidedly less likely without mnority
sel f-governnent, then that may i ndeed be the best human rights
strategy. But this does not make minority self-government a human
right. Rather, it is a local political decision about means of
i npl emrenting internationally recogni zed human rights, within the
margi n of discretion allowed by international human rights norns.
Such instances of mnority self-governnent are best understood as
extensions of the right to non-discrimnation, rather a new cl ass of

human rights. And when such rights cone to be inplenented

practices, rather than a matter of group human rights.

41 tind particularly attractive Waldron's suggestion ("Mnority

Cultures," p. 112) that we think of personal identity "not in terns of
hi erarchi cal managenent, but in terns of denobcratic self-governnent of a
pluralistic population."
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territorially, turning an oppressed mnority into a potentially
oppressing mapjority -- e.g., Kosovo -- vigilance is required to

m ni m ze uni ntended negative human rights consequences.

D. I ndi genous Peopl es

I ndi genous peopl es may be seen as posing an extrene exanpl e of
just such a situation where effective equal treatnent, perhaps even
survival, requires a group right to self-governnment. To sinplify the
di scussion, let us inmagine an indigenous conmunity with the follow ng

characteristics.?

The comunity is small; if not a face-to-face
society, at least one in which the lineages of nobst nenbers are known
to nost other nmenbers. It is geographically and culturally largely
separate fromthe mai nstream society. Minstreaminstitutions thus
appear to nost nenbers of the conmunity as alien. But because there
are al so regular contacts with the "outside" world, we can think of

t hose who reside in the conmunity as having chosen to stay. Finally,
t he i ndi genous conmunity is fragile, in the sense that well -

established nmainstreaminstitutions (e.g., private property in |and)

woul d as an uni ntended consequence radically alter the comunity's way

of life in a fashion that nost nenbers would reject if given a choice.
In such circunstances it seens to nme plausible to argue that the
i ndi genous communi ty has chosen a way of life. That choi ce denmands,
on its face, a certain degree of respect from mai nstream society and
institutions, extending in at | east sone cases to accomodati on and

protection of the chosen way of life. In fact, in the conditions I
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have outlined there woul d appear to be no effective alternative to
group rights invol ving both consi derabl e sel f-governnment -- which
woul d be facilitated by the group's small size, geographical
concentration, and cultural history -- and restrictions on the
activities of non-menbers, in light of the fragility of the indigenous
community and its way of life. Furthernore, the negative
externalities of these particular group rights are nodest, inposing
severe burdens on relatively few outsiders in return for imrense
benefits to the group and its nenbers.

The broader significance of this "exception" bears noting. Even
if nost clainms for group human rights are profoundly defective, no
particular claimcan be rejected without examning its nerits in
detail. Even where skepticismis the appropriate general attitude,
every claimfor recognizing a new human ri ght deserves careful
scrutiny.

Systematic threats to human dignity change over tine. 1In
addi tion, our understandings of the nature of the life worthy of a
human bei ng, and of the practical neaning of equal concern and
respect, may change. Although | amcritical of nobst proposed
additions to the list of internationally recognized human rights, I am
profoundly sympathetic to the collective project of this volune of
expl oring gaps in and needed additions to the Universal Declaration
nodel . The Universal Declaration and the Covenants may be (for us,

now) authoritative, even definitive. It would be tragic, however,

451 claimonl y that sone indi genous peopl es approxi mate such a nodel.
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were we to see themas the last word on international human rights.

9. | NTERNATI ONAL HUMAN R GHTS AND THE STATE

However skeptical of group human rights one might be, we cannot
over| ook the deep, although usually obscured, comunitarianismin the
Uni versal Declaration nodel. As we saw above, states are the near
exclusive instrunment for inplenenting internationally recognized human
rights. The assumed political community for the practice of human
rights, in the current hegenoni c understanding, is the sovereign
territorial state. |In effect, one group, the state, is privileged
over all others. And even in the post-Cold War worl d, state
sovereignty generally insulates governnents that fail to discharge
their human rights obligations fromcoercive international action

The Uni versal Declaration nodel in effect transfornms human rights
into rights of citizens, a transformation that is explicit in
classical contractarian theorists such as Hobbes and Locke. The
rights that one enjoys thus depend heavily on accidents of birth or
residence, especially in a world with huge | egal and practi cal
barriers to mgration. And because |ife opportunities vary both
dramatically and systematically fromcountry to country, the resulting
inequalities are largely indefensible, on noral grounds, froma human
rights perspective.4®

The priority given to states in the Universal Declaration nodel

48 For a brief argunment to this conclusion, focusing on the issue of

open imm gration, see Joseph H Carens, "Aliens and Citizens: The Case for
Open Borders," in The Rights of Mnority Cultures, WIIl Kynlicka, ed.
(Oxford: Oxford University Press, 1995).
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t hus should be seen as practical rather than noral or theoretical; a
concession to the international political reality of the primcy of

sovereign territorial states. Rather than a political conception of
justice in the strong sense of a view endorsed for largely intrinsic

reasons, it is instead a political nodus vivendi endorsed |largely for

instrumental reasons.

If the Universal Declaration nodel's essential character is
cosnopolitan rather than nationalist, the challenge we face is to push
t he hegenoni ¢ understanding away fromthis near exclusive reliance on
states for inplenentation, to nove beyond this norally defective nodus
vivendi . The devel opi ng post-Cold War practice of humanitarian
i ntervention, discussed bel ow by Weel er, represents one small but
significant step in that direction.

The limtations of contenporary practice should not be
underesti mated. Even today, the best we can say is that humanitari an
intervention in the face of genocide or extrene humanitarian emergency
is legally perm ssible (but not required). As Kosovo clearly
i ndi cates, the perm ssible nodalities of such intervention renain
contentious. Furthernore, there seens to be little evidence that this
exception is spilling over into other, nore comon, kinds of gross and
systemati ¢ human rights viol ati ons.

Nonet hel ess, the international imunity of the state has been
punctured. And a strong argunent of an emerging (substantive, not
nmerely instrunental) overlappi ng consensus can be nmade. For these
ki nds of violations, the relevant community for protecting hunman

rights seens to be becoming the society of states, suppl enented,
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per haps, by regional comunities.

We shoul d renenber, however, that not all forns of
cosnopol i tani sm have the sane, or even necessarily positive, human
ri ghts consequences. For exanple, the cosnopolitan vision of certain
evangel i sts of global capitalismis profoundly problematic froma
human rights perspective. Therefore, without minimzing the threats
to human rights that states pose, it is no less inportant to remenber
that the state is our principal contenporary mnmechanismfor
i npl enmenting and enforcing human rights. Mst people still enjoy nost
of their internationally recognized human rights through the agency or
medi ati on of the states of which they are a national. W thus should
be wary of anti-statist argunents, such as those by neo-libera
international financial institutions, until we have been convinced
that an alternative to state provision of human rights -- civil and
political rights no |l ess than econom c and social rights -- has been
identified and has pl ausi bl e prospects of being put in place.

In summary, | have tried to suggest that the principal human
rights tasks facing us today lie not in devel oping new rights but
rather in better inplenenting the rights enunerated in the Universal
Decl aration and the Covenants. And even in the area of
i npl ementati on, without denigrating the possibilities represented by
new surpranational institutions, nmuch nore is to be gained by
directing our Iimted resources to protecting and perfecting existing
st at e- based nechani sns. Rather than substantially alter the Universa
Decl aration nodel, the key to human rights progress in the com ng

decades lies in nore, nore creative, and nore effective efforts by



states, citizens, and ot her
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