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[n March 2004, the French ]1:|.rli;|lnl.'1it '.ulnlﬂl-'il i Lo st |1T11]|i|1lf\
|m|1|u school students From we aring :]uthmtr and insigmia that “pon-
HIHLIII,II.IN."'\ manifest u religions athliation.” The law was approve o ]1\ ian
overwhelming vote of 49436 in the National Assembly, 276-20 in the
Senate, and was strongly l;|||'|i‘ujl'1| sl I |“'i“‘| i opinion theonghiont
Friunee. The momentun for adopting such a law began in March 2003,
when Prime Minister Jean-Pierre Rallarin of the goverming conserva
lHve |1.|.rhl UMP (Union pour un Mouvement Pe !jHHIrHIr | saicd in o radio
interview that Mushim headscarves should “absolutely™ be ]ullhllnh el in
Emhh:- sehoals. A string of endorsements for sach a Llew followed dur-
ing the nest few iHIIIIIl’I‘\ cudminating in 4 December 20003 Spee «ly |'H.
President Jacqgues ( “hirac, also of the UMP. in which he similarly Jprir-
pose ' that a law be luir]ph <l Although the highest French administra-
tive court (the Conseil o 'Etat) had ruled as early as 1954 that French
children luve the constitutional I"!:_’jli (O Wiedr |'1'1!',_T,JU!1~G InsignL o
sehool, and although many scholars of religion and law believed the law
would be a bad idea, the Socialist Partyv joined arms with the conserva
tivies in the cause that had the -.lll‘qn-ﬂ'.! of a tajority of the French
]:ulml (ki

For muny Americans, the French effort to lu‘ulnhﬂ childrven from
wedring re ]1|r1r-|1w clothing and insignia at schools may we Il ene |||[r[|h
thwir SUSILIOTS abonl e 'm|||rh1_| anf-re huuum attitudes in France, The
most recent attack on religious clothing, partic |1i.|r|\ the Islamic head-
scarf, |||1|T|L[ appear to he u'{ another manifestation of the excessive

o T JEREMY GUNN (BA Brigham Young @ I'|I'A.|:I'\.i‘.‘. AM.. University of Chicaeo; |1
Boston University Sehool of Lawy Pl ld, Harvard University) s Senior Fellow Bor meliston
aind liwmmany dghts gt Emory University  Law School, Atlanta, Georgia. He s autlsor ol
muirieros bools and articles including A Standand for Hispuite The Esealdisfirnant Clans
Equadity, and Natural Riglts Late. He is pr ia:l.i'ilu_{.l. |,l:'||||||||.|’.i‘-'| nnahvsis al the laws on

Il'lilll.rlllll in twebe cotintries. He wonld like to thank Profiessor Pauline C6te of Laval’s
Clantre O Analvse des Py |I|H|,I|| % t'||||||||||=--u this l|:!|-|'|.|II| ment de Sclenoe |'H|IrH!|]| el e
Fonds-Cérard Dion for their kind imvitation and support, A mueh more skbensive version of
this e=tsay will apphisar in ferrtheviminge bsue ol the Befahiam Yo University Lo Reclen




8 JOURNAL OF CHURCH AND STATE

French dislike for religiosity, which has been particularly visible during
the last ten vears with the government’s |!lILJ!it I}.'-l'irl-lill.'t'l! CAmpaigm
apainst “eults,” which sometimes tarceted {'u|||1:h-h-]_1. innocent groups,
Such negative perceptions may further be exacerbated by lingering
memories of the policies of the French government in the months
leading up to the invasion of Iraq, which were often seen as anti-Amer-
ican. Of course there also were voices of reason and self-critical reflec-
tion on both sides of the Atlantic. When the diplomatic tensions
bebween the two countdes were at their worst in 2003, the !}I'i'ﬁtiﬁillllh
HEewWspaper Le Monde |r1|]|liﬁ|u-|| an editorial that said, in essence, “we
French should .|.|_~ii[|.h'u.t[m]_t,_5r that one reasan we seem to dislike Ameri-
eans is tHhat t|'|u--_'-.' behave at the United Nations in the same Wity that we
behave in the European Union.” In a sitnilar vein, Winston Chiarchill
is sometimes gquoted (perhaps apocryphally] as having observed that
‘thie United States and Eneland are two nations divided by a common
language * This essay will suggest that, in their attitudes toward the
:'.-|;11|[|u-||.1|.1 between religion and the state, France and the United
States are in fuet “two nations divided by a common similurity,”
France and the United States have some obvions underlyving simi-
larities. Their respective constitutions inelude the world's twor oldest
human rights tests that are currently in foree: the French Declaration
of the Rights of Man and Citizen and the American Bill of Rights
|'|h'_~.' were: drafted within a few weeks ol each other in the latter part of
17849, While the French may claim chronological priority in both draft-
ing und implementation (the Bill of Rights was not ratified until 1791).
Americans miy claim greater continuity. The French Declaration las
not had an lilli.llll‘Trll[ﬂt'l.] tenure in the volutile world of French |‘5u|ilt1.'.*;
ind constitutions, Nevertheless, the human rights assumptions under-
lving these bwvo documents are now the recognized (it not always
respected) norm in virtnally every written constitution in the world as
well as in all of the basic international human rights instruments.
With regard to freedom of conscience and religion, however, the
by countries L't‘_"l'til.i'lfl:'r have different  linguistic starting pennts.
Whereas in the United States the guiding principle is “religions free-
dom,” the French use “laicitd.” Although “laizite” is often translated as
“spoular™ or “secularism.” the I'?n_y_dixh words do not evoke the Hmpor-
tant cannotations of the French., "Laivitd,” which was first coined in
late nineteenth-century France, describes a particular attitude about
the proper relationship between church and state. 1t derives from
laic” or “laigue,” words originally used to signify monastic orders
whose members were nof ordained to the r-lt*re‘&. this :-ru’l'L.-.f-pUI;Lh'ng
very closely to the English “lay” and even "secular” in the original sense
of people who had taken vows to live celibate religions lives but who
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wirre tot ordained into the clerey. From the late eichteenth to the
elirly twentieth century, the terms fgie and then lnieité came to refer to
En-nlu'i-.w Jﬁrﬂi:_',uruﬁ to restrict (or even eliminate) clerical and |1-i'.::nn‘-
influence over the stite FI'Il!iJL'.|||\ |||l:' '-,'H'-I'Il |r|“r llil;'\ |"l.1||‘.|'-ii from
Fj.ﬂllu_‘, i I|]\f||H'||_‘- I:r'|l'-_':i11||\ 1||t‘.‘1||i.r||'_‘|_ to later |1--r-nrr-_=|::-4 anti-clerical
sinil i||1||||.|ll-|_1. meaning, at least for some, “anti-religion.”™  (Many
Americans similarly believe that "secular” means "anti |'|'|1'_[IrH|\' rather
than “non-religions.”) Unlike France, where “laicit™ might have the
conmotation of the state protecting itsell from the excesses of religion
the term '.-'|i_1,:‘:|1||.- treedom” in the United States wonld be more likelh
to have the conmotation of re F|. o he ing lll'-::h-h-.[ Iroim the excesses
of the state, Thus Americans are more likely to he [ |]|\lr||~.| el by g
‘-II'-]'-i:'III:h abhout state Taws 1'-_[||!.|.||||- 1:||111|||| while the French are
more likely to b SUSpicions ol an absence of regidation of religious
activitv, At least this is the theory

The popular rhetorie in each conntry translorms the basic attitudes
about laicité and relipious Freedom into what can be called “founding
mvths Fhese mvths are often deseribed as embodving the vnifvine
vitlues of Freadom, neatraity, and |'||I|L|||1~. on which th FEs]H Eive 1
|Iu:'l|ll'~ were founded, but alsa as constituting an essential dimension of
thiesis trigi identities, The French identity, ay ||It.l_‘._'rr'-|-:l_ imcludes th
comlorting beliel that the state prrotects its vitizens from religions ex-
cesses, The American identity, as imagined, is that “we ure a religions
11'|Jl1]| - '|'|||Ix lirieits .{1IL| I |.I"_f|u||\' Fr'v-'iill:n .||l]|u1|-__f|1 ||". ||1||.|.l' as o
Iur!"xlll o neutrality, tolerance SR dity, and freedom of conscience, i
at risk of be SN dieed in wavs that divide eitizens on the basis of thet
beliefs and comdctions

Two controversies in France and the United States invalving relig-
o in th irll| i schools Mustrate the |:||.|.||1 uses of the |I!r'~|,||"~ (il
Taicité” and “re ll_-__,mm freedom™ to reinforee 5"'f'"| o notions of na-
Honal identity. In the name of laivité, the French National Assembily
lits tioow ;l:[u].r-_-.l (with the support ol the majoritv of the i?flil-'llliﬂli.'ll' i
[ |:r||hih:|r|.nl_; children from wearing ._-||u~;|'|:.--|u.||-. religious clothing
and insignia at public schools, including Islamic headscarves (voiles
|l. swish shoulles Hps JI.'jljlr.r\ and Christian crosses; Similarly, in the name
of "religious freedom,” the American |JH]J’|.L al establishment and much
of the i dictary (with wide I-]JI:I el ]Hr]HIL{I wlll]lhqu insists that 1..||| liv
school officials should lead children in reciting a ||i1 dee ol allegiane
declaring that the United States is "one Nation under God” and that
this [ILn tice should be defended against o constitutional :'||.l]||'rn_',r
"Neutrality” and “e (e ali” are used in France to prevent religious ex-
PTESSION 1T S0 i|||11|‘~ e Irrr|1!l:‘-. and |:||I.|.||h are used in the United
States to propagate state-sponsore o« theological declarations in schools
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Fiench and American observers are likely to see the state actions

o e Lpposite sitle of the AtlanHe—banning I'4'1i'_'\illl1\ clothing and
|

'I'-|||-.1|||||||-__'| LTl '\ltlll“ﬂ-’ll'll ._||. ._|,|I..;|_;-..-|I'-. abont [.'lnl a% i

WYY i1|'11||'1[l1|'\ -‘-l ||-'E|':|.|]|1'I. !{-lr':'.|||- i |.'r'l:'l|IIIII -i'll. CONSUICE IO .|.|I||

ftere the

human |'1-_-_]||\ that their own countrices ~r|I:1}|I]-|||‘1F\ rl"-Lun:I Easily
'\lII||||||'_':|,||-:'\|,I‘."'|-\1I|‘.5|l'-|1!:ll'|S\I".I' they ar |||||<.r:mhat 1€ |l.'\:"|I|!II”
own (Matthew: T:1-3 In essence, T will arrue. the French are |||.||.‘|I-L_[

thi# same core mistake in ||.'.!:1||||-__' religious olothing from schools as
Vmericans make nomsisting that public st hoals lead children in recit-
LI A !'-||-1f'._'t that thedrs is “one Nation under God.” The mistukes arise
in ewch conntrv in part Bcmnse the issues are being seen r|'1'-:|!|'_[|| th

filters of the founding mvths of laicitd and religions Feedom

French public rhetoric treats as o unitving and founding
|u|||f||1|- ol the French R |"u|'f:: (Tt is o constitutional lu'llu'i|1|1 -
pearing in artic le 1 of the 1955 Constitution.) One partic ularly strikinge
I|L~1||;:!'| il .||1||_'_:_|'1§|- runtisl I'\-I.rl'lj"]l' of the ||Ulll.l_‘_5' tir laieite, wus
llln"".‘-l]"'! in a December 2003 Hlll'l'lll b President Chirae. In il he
identified laicite as the “comerstone” (plerre angulaire) of the H,---]'-n||-
lic. Itis “insceribed inooonr traditions. It is at the heart of onr '.'L-|mi||jr*.m
identitv.” Chirae described it as 4 i-*'|||L'|1'-||- tey which eitizens should he
Faithful It isin lide [,[., o L prim |l|.1 ol feieited, the comerstone; the
it:lll:“q' OF O01r ey v |.|||.l s 0l re \l,ll |
which 1 call all of the French to rallv.” Laleite is a '|'-i||.|l ol the Con

eHtution. “Tts -..||||;-. e al I||-' COTE OF Our nnejueness as u Nation

tolerunee, anid ¢|I~L||'|'_1'|Ir- L

These vildnes '\llh',|r!.|!-I|| vistee Far and wide in the \:'.'1['1|| These are Lh
vithaes that ereate Franee.”™ Tt isa doctrine that protects the Lasis ﬂ‘l'“‘*
il :.'|'|IL'f Latcite ruaranbecs freedom ol conscience. Tt iH'I1|I':'|‘- the
freedom to believe or not to believe. It assures all of the |11'w\|h||||\ i
EXPIESS anid practice their fuith ]1|'.Lg'|'_1| v, Treely, but without threiten
in others with one’s own convictions or beliets t is “one of the great
u-L'u|n“]|l‘||1||;-|l_[-. of the H1']l|||1||-: It is a crcial element of social
peace and national coliesion. We ¢an never permit it to wesken!
The i}.|'|-xi¢].-||| is not alone in using such words und |'||'H'.'l.u'\. Prime
Minister Raffarin has observed that “laicité is a cardinal value that pre-
| I'1I'|_'-. permits eac h person Lo express his or her convictions in freedom
Secrrihy and tolerance. Laiclteé is our common approii b, Laieité al-
lows France to be a lind of tolerance. Lateit prevents France from
ptting i1'- rl._‘__-""|||I|\ and ethni communities sadunst each other” In o
speech to the Freemusons in 2003 Nicolas Sarkozv, Minister of the
Interior (whose Jl."xl]t:-II\:-F'I]'rH"‘i include relivions issues), asserted that
laicité is not a beliel like others. It is our shared belief that allows
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others to livie with respect lor th EH]]'-]II.'IH'iiI'I and with respect for the
convictions of evervon It is not only '|5l.r]:'!:1'i.|||u who hold -,|u'|| Lyea-
liefs. The historian of the Third Republic, Madeleine Rebérioux
SH s of “the love the French have for the law of 1905 ;HII the Sepira-
tion of chureh and statel” Jean Gaeremymek, a Counselor of State
praises laicité in words that might more appropriately be used to de-
seribe a fine wine than a legal doctrine: “the French stvle of laieité, in
its originality, its subtletv, its finesse, and rchness

Amercans might be amuosed to hear soch effusive |radise for a
secrningly vague doctrine. Bul ]n-;'|r.|.|r~. Iiln-_\ rratu_]ul first consider some
rhetorie emanating from their own conntry. In January 2002, President
Creorge Bush declared tha "i‘:-'iiqinuh rr'r~.r-1:|un| is @ cornerstone of our
Republic, a4 con [rl'iru'illh- ol our Constitution, and a hmdamental
b right. Many of those who lirst settled in Amerca, such as Pil
TS, Ol [¥]] r}.r -'-I'I.I'Iil'lrll il ul-r'\;h:il .|||q[ !h-||1-1.l!|ur !||h €N |i1l|l.l
irenised Such language comes not only from a borm-aeain resident
of the White House.  Betore President Bush was elected, the ULS, Con
gress enacted—unanimoish—the  Intermational Religions Freedom
Aet of 1895, The introduction to that Low states

he right to freedom of religion vnderginds the very origin and existence of the
United States, Muny of our Naton's Tounders e veeligrinns persecntion abroad,
cherisling In their Learts wod mdnds the ideal ol ||.'||-\_'|||.-||~ frecdom,. Theey vstab
bishiesed ine Jouw, as o fondamental delit and as a l"‘”"" of our Nation, the right 1o
treedom of religion. From its bicth to this doy, the United States hos prized this
i""_.l-' ol religions Freddom

The 11,5, Stats Depirtiment, In an -'\[Ii.m.srmn ol 'ﬂ.||_~. it seeks o [rise

miote relivious reedom intermationally, stated:

Amitrican liaston
Foarly o our nation's foumding, the sview that every homan by (e hins o Fundiamental

The guest for relimoos liberty has :Inl_j'.- e mm integral part

II:'_.=|‘ by b |||'-| '.'.l"'-ljl':l .II.|.| |'-‘..|-.'|||: i l.l.l'|||||'_-' .I|- h'--. i ||-.-.' LISV COmiscie ey ||<-
ediie o cone conviction of the Amencin people. Religious liberey is the first of the
emumerated rights in our Constitution, and is loown as “the Hst freedom,” b
caise the foninchers believed i to be a v hipin ol demeocracy and the other funda-
miwrtibal hinoian riehits
The language that characterizes freedom of religion as the “first free-
dom” is made by those on both the political right and the left. Relig-
ions freedom as o cornerstone, as |1.u'{ of the American founding history
and its values, is a deeply felt and inspiring notion for most Ameri-
cans—just as is laicité in France for both ||<|]i11|'|.u|.- and the Eu||.1]i:-
Onotations like those cited above Bl the airwaves NEWSPAPETs,
|||-l1.[ilf.i1|l"- anid Spee hes in both countries. The l:lnl.'f!'lllz'-i of |r.r.ljr‘.l.f."
and religions freedom are treated as fonmding ir|||;11'l. of the countries,
s E!l'l[‘.t'tlﬂi'k‘ that have been I'I'hEII.":'tI.'IIE 1=.|I|IIIL1]| |u\;[|r|'_l;_ as belieks that
unite citizens. and as shared values that help create the treasured and
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iJIijEllt identities of the two countries. We do not need to doubt Hhat
!|:|- !u :|-rh uhn SN -|||.]| t| lh"\ |I1 1.! W l|+| 1 SEron| '| Bt iy l|l|"\
].u. [u'-,q Iin r||\\.a||'>

The modem French understanding of lalvité developed largel
|I|:|n-l|| not exclusively) :h=1|||~r fwia pe 1|-..|~. ol French history, the hve
VEUrs 1””"“”'L|h' |L1.rr]1|1=|1r. of 1789 and the s
1907 {(during the Third Re pul blic), Without discussing the histo v ol
these two pe riods in detail, it is iproprigte Lo ic ||I|I~ brieflv some of

ears bebween 18579 and

the notable chrenmstances that illustrate that leteité did not arise as
concept to unily the i"l't'lu.'h peaple bt as 4 coneepl that divided them

{J1| 2 November 1789, a few months after the seizare of the Bas-
tille, the Constituent "u-u:-1||1:|_1. declared that the property ol the Cuth-
olic Church would hencetorth be at the dispositi

rive kil il monastic

on ol the nation In

Februry of th |II”H“'“|',[ vier, the Assem
vows and forbad the tuking of future vows. By [|||'. of 1790, the
Bevolubion i:'l.'_i_rL;HI- its more ninous |1|u*-- whien the "L~~--|||| Iy .|I!..-i1|r'4]
the Civil Constitution of the Clerg which reormmized the Catholi
Church in Fronee and declared that, in the buture, new elerey would b
elected by imlm]:n' vole and then |'4'|||||r|-r| to take an oath of |n_- alby to
the state. Towards the end of that yvear, om 27 November 1790, the
Assembly decided that all clerey ol the state must il‘ll'l|1_k|' an oath of
]I'_‘hl]h to the state, and the failure to do so would terminate all of their
rights. Most historians believe that the Civil Constitution and the re-
11||in-q! cath of lovalty is what ultimately |1t|--'||3ll.4fll| a civil wir im
France and led to inereasing |I|-|:11|f..1l|ﬂ-|| and radicalization. The form
of the ouath, which had becami prnlm].n during the Revolution, wis a
stiff, straight-arm salute. It had been .lr.lu]:ll-ql [rom what was believed
to be the Roman salute and it was made popular in famous works by
the artist Jacques-Louis David. (It is ironie that those who first pro
moted the American ;1|l.-1|l_';'l' o ii||1"-.'_1;4‘.1r'| in the 188905 adopted the
French, anticelerical, revolatonary straight-arm  salute—which re-
mained very common in America until the faseist straight-arm salute
made it offensive to the sensibilities of Americans.

.|I|_|H|l:p1]_|-_':|:|. the 11|.11nr‘|!'~ of the clerm n||1I||I|II ] with the state re -'III-:I
ment, many did not. Some clerpy we re arrested, others emigrated, and
others lrl'.u'ln'nl in secret. Riots broke out in parts i i Franee in opposi-
tion to the state demands. Following a military defeat in Septembes
1792, Parisian crowds broke into prisons (farme rly monasteries) and
murdered more than a thousand PrIsaners whinse iﬂ'- luf‘- to the state
was suspect, including several hundred incarcerated members af th
clergy who had refused to take the oath
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During the following vear, @ wave of religious destruction sweplt
through France. Priceless cultural treasures of religious architecture,
sculpture, painting, and stained glass were looted or destroyed, On the
exterior walls of the Cathedral of Notre Dame in Pars hundreds of
medieval statutes of prophets, priests, and kings were decapitated,
ripped from their coves, and ignominiously tossed into the Seine. The
oitthedrul's thirteenth- and “JIII!'TI":‘HIh-['1'I1l1lr'_". staiined-glass windows
suffered the same shattered fate as the windows of almost every church
in France. Yet even in its damaged state, the cuthedral in Paris sur-
vived. The same cannot be said for the Third Abbey Church at Cluny,
i lu.wlr‘l']JIl.'i'z'—[H'ril:1!ih the |||.1Hh'|‘['|i1'|_-r-—r|i H1I|:|]i|||r~,~i|J1]r‘ urchitec-
ture and the largest building in Europe until the sixteenth century. At
its medieval peak, Cluny was the most powertul ecclesiastical and intel-
lectual center in |"|mr;1r- When the Revelution had :.'r|!|1!}|rt:‘d this
witve of destruction, Cluny was a pile of rubble. The abbey church of
Saint Denis outside Paris, whose apse was the world's I'irut.r_'-.um]ﬂv of
Gothic architecture and whose stained-glass windows i‘l'ﬂulfmﬂ the
writing of one of the most important medieval documents on visual
uesthetics, did not escape the rampage. As the burial church for the
kings and ueens of France, Saint Denis was a ]u'j'.f_rd H_w|n.|'|n|ir tirget
The royal tombs were ripped open and the skeletons tossed in fields.
By starkly polarizing church and state, the revolutionary erowds demaol-
ished a culturad legacy of the patrie. The scope of destruction of the
dechristianizers makes the Taliban's hlasting of the Bamivan Buddha
pale in comparison

The seconid principal phase of laicité hegan in 1879 and Imm't”_\ WS
less violent than the Hrst, Ones again, however, the Catholic Church
was the farget—apirti |||.L|'|_'-. congregations. “Congregations” was the
term most commonly vsed in French law to signifv religious associa-
tions other than churches, and included monasteries, convents. and re-
ligious  hospitals and  schools Beginning in 1880, the French
government attempted to suppress almost all of the several thousand
comgregations that then existed in France. It dissolved the Society of
Jesus (Jesuits) and declared that congrs wrations were i]li'}._[.t] unless thes
obtained prior récogmition by u statute enacted |'I.'-, the |I.|I|i1!1||-’-li!-
When the parliament refused to grant legal recognition, they were dis-
solved, the inhubitants evicted, and the assets sold. Subsequent actions
continued to [rressure | ||:t'_{|'1't__f,1|1'r||1l._ 1y il which ]|;|(| continned to
suTvive r!u'~|u'l“ gevernment efforts to suppress them. The famous 1801
Law on Associations and the 1905 Law on the Separation of Church
and State also were used for this purpose. In addition, the 1903 Law
unilaterally revoked the Concordat of 1801 and nationalized all relig-
ious property that had been acquired before 1905, Though the 1901
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and 1905 laws (a8 amended) an findamental laws in Frmnee today
they were adopted in large measure as anti- lerical and anti-Catholic
To this dav. all French cathedrals and churches that were built hefore
1905 remain the property of the lait: French state Dwhich allows the
church to use them

When Americans prasse the doctrine of relimions freedom, the Pil
grims are often cited as the first example of people wha came fron
Europe in search of [reedom to worship. In 1854 the two Congres-
sional renorts that advocited adding the: words “nnder God™ to the
Pledge of Allegiance cited the Mavflower Compact of 1620 as the pro-
totypical example of the Godly establishment of the new world. Such a
nostalgic view of history, however, glosses over what religion and God
actually meant to the Puritans. The 1648 Laws and Liberties of Massa
chusetts, like the 1880 decree in France, prohibited Jesuits from living
in the colony, The 1648 Laws also l1rrr!|ﬁHI|'-l I--.u'|lr|.||_‘| the doetrines of
adult baptism or that people could have a direct relationship with God
that was unmediated hw the dergy. Anvone found [H-':u'|||||-'_', sueh her-
esies would be liable to banishment from the Commonwealth. Should
heretics return after having once been banished, the punishment was
exeeution.  Some Quakers who insisted on preaching their heretical
doctrines were hanged on the Boston Common Thie Puritan laws also
made it a L-.||‘|il.|'| offense to be a -*'r|.|~\|-||--||u'| or i witeh,

Eighteenth- and nineteenth-centurny America was natiable lor virn
lent anti-Catholivism,  In the century before the Constitution wis
.1|||1F1!1'|| anti-Catholic laws existed throvehoul the colonics el 1\|!ri
cally |1;'.,..I1|!}|1|-.L| Catholics from holding l'nimh office. Many of the re-
vered founders of the United States were in fact bitterly hostile
towards Catholics, and one of the fears widely held during the constitu-
tional period was that a "Papist might someday be elected president
Frieedom of |1-1:|5._'|1'1||1 was not the "lirst freedom” as the rhetoric sug
rests indeed it was not included in the Constitution drafted m 1787
though other rights were (such as the prohibition on bills of iattainder
and ex post facto laws)., The “First Amendment” became first only In
defailt: two earlier amendments submitted to the states by the First
Congress were nit ritified

Anti-Catholicism did not disappear with the ratification of the Con-
stitution or the Bill of Rights |':.I"|'ll:'.l|."li witves of attacks on ( dhelics
oecnrred during the following hundred vears. In the same century tha
the anti-Semitic forgery The Protocols of the Elders of Zien first cireu-
lated in Europe, [ored "exposés” of € satholies and Mormons circulated
in th l'!mn![ Srates. It was not only the words that hurt, Mobs af
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tacked and burmed down churches, monasteries, and homes, with same
ol the more H‘lllt!.t{'ll'.ll ClNes |I|'i||:__( the 1834 ||u||:m-__ ol the Ursnline
convent in Chardestown, Massachusetts and the anti-Catholic “Bible ri-
ofs” in a suburh ol !'h:i'.u]1-|]~|||;| in 1844, The anti-Catholic Know
Nothing political party was able to elect seventy-five members to Con
gress in 1854, The famous writer and Congregational minister. Josial
Stromg, i '\['II'ILI"‘II!-;III lor the American Evangelical Allianee. identified
in 1885 the seven "i'rt'r'1|‘~" tacing America, incloding immieration, so-
clalism, Catholicism, and Mormonism

When the Jehovah’s Witnesses. on the basis of thei religions be-
liefs, refused to |l51'r|‘.[l' illesizanes to the Amercan Hag, a wave of vio-
]l.‘lll.'t' |'I|":IL'L:' Ok .|.::_[.I.i||-\l them -Hunl 'u.|'|-| |IIH|| it -.| s |f:-‘.| |||.l|]| f-'lhi
and the |.1|.l'_“'l.IIII=I] not bear the insult to thed national banner andd usedd
that as the basis for .l‘.E.u'eru'_{ the witnesses. In 1942 the chiel of the
Civil Rights office in the _[||ﬁ1t11' | 3¢ partment wrote that “the files of the
Department ol Justice reflect an umintermipted record of violence and
persecution of the Witnesses. Almost without xeeption, the fag wnd
the Nag salute can be found as the percussion cap that sets off these
acts.” At the same time that hooded members of the Ku Klix Klan
|IIJII!E¢'I“'-. carried the American N in !mm-‘.--'c in eity streels, devout
“""Lf:"”\ P '”|'|1' WETE |n'||1'_1 assaulted For their refusul o 1,"|"1:|'_'r -
fFrance to it

I religious Teeedom was a founding principle of the republic, as
!Jt!i!ﬂlll-.ll rhetorie Fondly SUEesls Vinericans certainly seem to have
been unaware of it until rather .'--q'-'.'i"l_'. v practical Purposes the
supreme Court did not begin ru.|]1|1l_~. the First Amendment to support
religious freedom claims until the 1920s. and then only with regird to
richts ol Private religions schools. 1t was not until the 1930s and 1940
Illxll the Frst |]1J‘\.".I'I'1.||i| anil ISP modern I|I'¢. 1510015 Il.'__’.l.r'lilill'_: |'1"|1'_{-
LIS S ch and other manitestations ol religion wen |'r1i'|]|-\|n'L|_ Siejal
discrimination against Catholics and Jews was open and notorious well
into the twentieth centurv. 1t was not until the 1960s. with the election
of the fint Catholic President. JTohn F. Kennedyv, the adoption ol the
Civil Rights Act of 1964, and seviernl decisions of the Supreme Court
that what is now deseribed as “the first Treedom antd the Tonmding
||I:|||t'|]:|.L] came Lo be very widels .|-|4-]~Ir-rE —ilmost two hundeed veuars
after the founding of the United States and three hundred and Bty
viulrs after the Madlower 1:1|r'.|[:-.uf

1A

Though lateité and religions reedom were not the tounding princi
||h-~. of todersme ;mr| neutrality as the |F||-Ir|1|r-\|||:|..-|||||.:-H sirErests, 1f 18

lrrupnﬂ:nl! [y recoyfinse that thev v miadle sommm unportant wunl [yasi-
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tive contributions. One of the principal values of laicité is the official
restect it aceords For beliefs that are not reli (s and lor recomizing

the human l]J"I|||-. of the many |5t-~]:|1' who do not find -1I:1|'f||| ]|

'...l|||-- m e -'||.n 1'."l.|||-f|'||-r '-III.1| ||||nf_u||r-1.=1~. aree seientists '|_I||||'Il‘\1|

:~||.--x do¢tors l“']"" al leaders, or day
especte dd by u lgie state for thiedr i~|||!r|m|-| eontributions to society, and
I'-:|-_ v are valued as people who are fully entitled to partivipate in the
il ditical world and in |1|L'rllll discourse
1';"l.|1ll| I'é

recently than the mvtls J||l.||[ll S—il VEITY ||i'.ur||'x HEsunphon that 1 i

|u|r|r'k I||-\ are otfic |.|]|~

ard to thie United States. there has emerg: ] dbeit more

il'.l il widely divery ol I-e]"ll.ll."'L heliets "-]I“'IIll. b |I|--L-‘I'|. ||- Lhi
state and that n 1'|1-.-|I||I'-_[ !!"i:EI'.IH'H fresesclom positively aids the health

_|'||| sl ||-_|||| ol |||-- vt \u;h ||-::.]||. 125 ,||||| .t|.||'||ll.|l."\- Wree not ||I|,|-. |II||‘.

]

cimsistent with international human rights stundards thal

nrotect rod
' - 1

-'l-"-li' ol |.-!|::1;||| |||-| VRN iSO :l-:-|-|1|-. I'r‘-'|'-r'-: ||||| |.|| |II'III.I1I -EI:_'III:. -|'I'|

|||-14-:"~'|'i'|'-;|.| -.EII"-"f' Lo -.'h violet -1'-' Lh [I:I!E of one's |I||- Ty T ]I'-._’I"II W .|.I-

much of the worlid becomes inereasingly secular and skeptical, and

ts of the world seem to be incre mr.ult religions, it is no

while other p _
sl e |'|-||r|lii~||--u nt for the United States to be in the vanguird ol

-.r|-:|-,|1.,u,|.-- sedentific discovery and ]‘mlr--c fingr ||: ediom of .'I'|I:'.'I"

v

The French and American founding mvths of laizité and re
Fraedom thus hive several characteristics in comimon they are revered
i foundational comerstones thev are described as having '.':-m'll.[t-=|
-,'_|-—||r-|.-.]~. fram the historical 1|s.|-l rh. v are deseribed as o 'x||f.u|||| i thi
eesence of the nation's values: and they are offered as principles thit
unite all citizens of the u-[|1||1|1- Bl Ihr'_k also have 4 darker undet
siche "I.||||-'::|-_'||- the |'._'-'-lfa-u tir b unityving their leomnm also has heen
ome of dividing and ostrucizing those whose beliefs are found to be
ditferent from the acer |'|rr-:| norm [he btwo cornerstone dootrines
were niol established by a '.-r1|||-||||=' Feneration and then rissEn | on to
subisequent generitions 4s a doctrine that unites all citizens; raths
thev developed in fits and starts and frequently were used to divids
mitizens rom each other. Two controversies in Franee and the United

y P f ‘
ses—the headscart and “under God Ve 118 @ COntempOrary win

o X
into the use of foundinge myths

13 I||"| MR, abter sewi .'.5| ol I|g-' leading Jl\].-‘lli.llh in Franc |u-'1|
51

recommended th ::<E|-|-l|-u| af a law to ban r nous Jttire Fronm pahlic

‘!.:‘Illlll'\. i!n'kl-i- nt | ||‘I.l" .|'|*|-f.?|||~fl'n|. o '_'||'-JII|'- ol 'llli-IHlI:l nt Fre II-]I

scholars .':'||| ofti 1.;':l Loy 1 .LI-I IS (PWT TERCOITITT 'I|||.|'|!--;-_k Eonomatn iy L

Stasi Commission” (after its chairman, Bi rmard Stasi), it issued its r

]r.”[ i earlv December 2003, The Commission made sevi ral recom
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mendations, including improving living standards in some economically
depressed communities and improving education about religion and la-
toiteé. The media, however, focused almost exclusively on anly one of
the Commission’s recommendations: prohibiting public school stu-
dents from wearing “clothing and insignia sigmitving a religious or polit-
ical affiliation.” Although phrased in the neutral words of “clothing”
and “insignia,” the media ilrilm'tii.'tl:'f_\' :i!]i{‘l'"'rri‘h't! it to be a recom-
mendation to prevent Muslim girls from wearing headscarves in
schiools.

The Stasi Commission’s report began with a |L-u_:_{1|1_'l. praise of the
doctrine of laivité. Although the encomiums were somewhat less flow-
ery than those of President Chirac, the admiration was unmistakable
Among the admired aspects of laiciteé were its respect tor Ili‘lifl'.'l]ii_". aned
I'ttlliilih The Commission of course recognized that its function wis
niot \1||I|1F_\-' ko J'I!I'qli.\il' laizité, nor even to discuss religions clothing gene

ally, but to address -“'P‘-“'“'H.'-I”‘-' the Islamic headscar!, which it charac-

terized as the "4-'-;]'.:|:||~.u.|:-' issie. When we focus ~;[1|-;-1|'u-.1|]1, on the

Commission’s treatment of the issue that Irr'llllql}!r‘tl ity crealon and
that served as the basis of its most prominent recommendation, it is
disappointing lo see just how shallow the Commission's analysis was,
Though its report was seventy-eight pages in length, only a few short
pages even discussed the core issue of headscarves or other redigions
clothing,. And here the Commission’s analvsis is surprising  bath for
what it savs and what it does not sav.

First, the Commission does not assert that the wedring of head-
scarves (or other religious attire} is hectming increasingly lljhl'lrllti‘-l" i
schools. In fact, the Commission makes no attempt at all to (puamntiby
the alleged problem or to identify trends—a rather striking omission
fiar a gZroup with such serious scholars among its members. The Com-
mission failed even to note that the responsible official from the Minis-
try of Education—who was herself a Member of the Commission—had
n-[mrlwl earlier in the year that the number of problematic cases had
been sharply reduced.

Second, the Commission did not analyze or consider Any reasons or
religious motivations for why children might want to wear religious
clothing or insignia to school, The Commission did not consider
whether the wearing of headeoverings by Jewish bovs or Muslim girls
was prompted by religious piety, personal modesty, or cultural identifi-
cation. The Commission’s report never even considered the rights of
reltgion or belief that might be infringed if its recommendation to ban
religious clothing were adopted or why its analysis should stpersede
that of the Conseil d'Etat that had held children hawve a constitutional
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right to wear such clothing, This is probably the most striking omission
and failure in the report .

Third, the Commission responded to the allegation that some fami-
lies and communities coerce (and even threaten) Muslim girls into
wearing the headsearl. The Commission was deeply disturbed about
such undue pressure on the girls and asserted that the French state has
an obligation to protect these vulnerable children. Tt also feared that
community pressire o the girls was contributing to sex segregation
and an inferior status for Muslim girls and women. While the Commis
SiOn was L'|l1'¢.'1||||l1. correct to identiby these serious issues, its analvsis as
a whole sugpests that it had a rather ervatic concemn ahout coercion
Whereds it condemmed coercion to wear the headscarf, it revealed no
l._'ll]l|]!.l.lul|.][1' interest in coercion not to wear the headscarf. Although
there is in France strong media, school, popular, and political antago-
nism directed at the wearing al the headscarf, the Stasi Commission
Gailed to eriticize this coercion. 1ts selective comcern with coercion was
further revealed in its discussion ol It-u'iqh boys who are ridiculed and
threatened when they wear the slkalleap, Whereas the Commission
had argued that the state has a H'Hirrlli\ii]'li‘l“:'u to protect wirls who do not
want to wear the headseart, it dlic niot see any l:-';|!nl|~ihi11lx of the state
to ensure that bovs who wish to wear the -;]..u”:_',tj:. are 5~r'lll=-t'tt-'1] in this
choice deainst coercion JIH! harassment Nor did l|':|' Commission
seem to be aware of the imlntnl iromy that its own recommendition
would coerce children to dress differently from how they might wish
Thus the Commission did not consistently oppose coercion; it np]’:ram'tl
it onlv when it the result was the wiearing ol religicus attire

1"'111;1"} the Commission offered no analysis to show that its recom-
mendation—banning  religions  clothing—wonld — ameliorate the
problems that it identified: coercion and sexual discrimination. In
deed, even il we acee |1I::-{] the Commission’s l'\p!.l.uu[urn af why 1_"‘t1|‘1
wear the headsear (community harassment if they do not comply), we
are olfered no analysis to show why banning the headscarl at schools
would solve the problem. In fact. if the Commission’s underlying anal-
vsis about coercion is true, we can well imagine the possibility that
community threats on the unfortunate girls will inerease if they are
forced to unvel themselves in schiools. We also cin imagine, again as-
suming that the Commission’s explanation is correct, that girls suttering
from coercion might withdruw from state schools and be placed in pri-
vite religious s hioals, t|'u-1'4-l'-_~. exacerbating thie sex serregalion that the
C ommission p]'uh-'-a-ﬁ'||]~. deplores.

[F we step back for a moment and look globally at what the Com-
mission did, there are twvo important observations. First, it did not take
serioushy the rghts of conscience and belief of the children Second,
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the solution ofered—banning religions attire in puiblie schoals—is not
shown to solve the problem the Commission identified and it may well
be counterproductive. Thus it appears that the Commission was per-
|r.|.[1.- lesss interested in eliminating coercion and sex serresation than it
was in recommending that schools have the appearance of laicité.  The
Commission couldd have said that “what unites us us French citizens Is
our respect for the choices of individuals to believe or not to believe as
their consciences dictatie l'||I||:'!||||.Llr|_'. the Commission essentially
saftd that "what unites us as French citizens is a particular notion of
luieité that abhors the appearance of religions differences in schools,”
The Comunission’s .l|h|1[u'.|1|nn of neutrality and vnjuuhh means that
evervane has the equal right not to wear religions clothing. We have

heard of such ""j1l;1|11‘-.' betore: “The law. in its .-'l|u|1'hr|;'1'|I|.||ii‘~' [or-

Bids the rich as well as the poor from h’|-|-|]||.-'; under bridpes ||1--_,'|;_f'l|:|1_[
in the streets, and stealing bread”™ (Anatole France, Le lys romige, 158894

."\Ilhlllil_lil st "'n.lll."l'll.'.un- irl'i"-\.'|||||,|_|||1. '-.‘.|||;|'|i 1ol '\lgll.”' [||.- L=
cerns of President Chirac and the Stasi Commission regarding individ
uals wearing religious attire in public schools., this does not mean that
Amernicans are indifferent to the role of religion in public schoals. In
tact, it would [||'1||1;||1|*. be fair to say that two of the J:n:-l':'.'nu.:lL comshitn-
tionul comflicts in the United States. at least during the last thirty vears
have involved either the role of religion in public schools or abortion
A significant pereentage of the population depending on how the
||1|L'\1i||!l‘-i are Fermlated ]llll||.1||[k wonlel approve ol q<-||¢u|f_-\|"|||.
sored pravers, Bible reading, and th posting ol the Ten Command-
ments. Political candidates and Tondraisers II'1'|||11'J|EJ\ .|”|-1:.- that th
"Supreme Court has tuken pravers and the Bible out of schoal.” and
some even asserl that a decline in American morals can be raced di
rectly to the Supreme Court decisions in praver and Bible-reading
LN ETS

In ||['|||- 02, when a [1;;Iu~| ol thi Minth Cireait Court ol 1"|'["|'.||'\
ruled that the [lln'.m- “under God™ in the Pledee ol Allediance was un
constitutionul, there was i ;:||||ri-.' uproar (Newedowe v, U8, Congress
262 F.3d 597 (9th Cir, 2002), subw |I,|rrr'|u'."rr- withdrawn and .l'rlrn'lr.'u o I'I’:',f
Newdfow: o, TS Congress, 325 F.a3d 466 (9th Cir. 2003) {hereafter
Newdow IT). As recounted by Derek Davis in the preceding issue of
the Joumal of Church and State, the decision was roundly eriticized by
the l'HIli”t.l[ 1|':|i|:'1\1||]1 of the country, President Bush I':I-I”f'li the deci
sion “ridieulous”™ and the Senate Democratic L ader called it “nuts”
Senattor Ensign stated that the “courts are -.||||||1lr_-t1-]1 out ol ¢ontrol
andd that he was “outraged” by the decision. ( amgressman Sensenbren-
ner called the decision “preposterons.” The Senate voted 89-0 to real-
firm the language of the Pledee. as did the House of Representativies
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by 4 vote of 416-3 (with 11 ahstentions). After voting on the resolution,
100 Members of Congress gathered to have their photograph taken on
the steps of the Capitol building while they solemnly held their hands
over their hearts and repeated the pledge

The United States is the only country in the world where public
sehool children stunid and declure their ullt'a.[iu.]'u.‘t' not only to their
country, but also to a flag. (In the Philippines, the only other land with
4 pledge, the children declare their love for their country and not their
allegiunce o |ts Naer, ) In earlier 1::‘-:1:;-.]\' of American T.Ii.‘-lllj‘_'-. wir Can
well imagine that the i'r-||lu__=j||||n imlm].ilinll wonld have recoiled at the
idea of o state-mandated oath to a flag, as the Puritans certainly would
have done and as the Jehovah's Witnesses actually did. But far from
seeing a pledge to a flag as an act of idolatry, by the 1950s Americans
hael blended it into a concoction of patriotic feelings. religious beliels,
and notions of the “American dream.”™ As a result. just as hostile senti-
ments were aronsed asainst the Jehovuh's Witnesses who refused to
|:|::|~r|.1_‘£. the Rag, so hostile feelings wers aromsed against the jml‘-.[t‘ﬁ of
the Ninth Circuit who questioned the onstitutionality of the Pledge
Even other judges in the Ninth Circuit approved of the popular reac-
tiom against the p:|=1r*| dlecision when r11|'_'-. characterized it as an act of
'_|II1!.li ial lecerdemain which, not hnr]H'i.‘-IIIF._t[_\. 11I‘HL]1|H1[ i ]‘HI]J“{ outery
across the nation” (Newdow . U.S. Congress, 328 F.3d 466 (9th Cir
2003} (O'Scannlain, |., dissenting from denial of rehearing en fane)
(hereafter Newdou I1).

The opinions of the Ninth Circuit judge (Fernandez, |.) who dis-
sented from the panel’s decision (New dow ) and six judges who dis-
semted from the decision not to rehear the case en bane (Nineelow: [T
provide us with some texts with which we can compare the Stasi Re-
port in France (all quotations below are trom dissenting opinions)

The dissenting judges begin by arguing that the American Constitu-
tion is one that is balunced, neutral, and tolerant. Under it, “religious
tolerance and diversity flourished in this country,” and the United
States may take pride in the fact that it has become a “heacon for other
nations in this regard.” The Constitution is a “practical and halanced
charter” and was written for the purpose of avoiding diserimination. At
root. the American constitutional syster |r|¢'-1.i:11"1 that "government
will neither discrimingte for nor diseriminate against a religion o

£, |I'._E|t s

When applying the balanced and nondiseriminatory Constitution to
the cise belore them, the dissenting judges show great .‘iK'H'I"JldHI'I. tor
the feelings of those who wish to recite the pledge. The declaration
that the United States is "under God” inspires “a vestige of the awe all
of us, including onr cldldren, must feel at the immenseness of the uni-
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verse and our own small place within it, as well as the wonder we must
feel at the good fortune of our country.” In reciting the pledge, many
Americans feel a “ll:’.‘t]l]l_\ I1_’|ir1‘.'.' il '||.11r| it the words were sticken, it
wonld "nl:*pri‘-'i*| | children in ]‘.IHHH' schools of the benefits derived
from those expressions.” The sentiments nspired by the theological
language are of high importance and removing them would constitute o
rel dt.'pt'imlim] toy children.

As for plaintift Newdow, who had argned that the stute and federal
governiments have no business drafting theological cluims o leading
children in reciting them, Judge Femandez ridicules his “feel-good”
sentiments,  Although the Newdow case involved only references to
God being struck from the pledge, Judge Fernandez—with no citation
to the record r-wtr:n';l.u;m!ly mischaracterizes this limited claim and
then caricatures it as emanating from someone who was mentally un-
balanced. “|Sluch phrases as ‘in God We Trust,” or ‘under God' have
no tendeney to establish a religion in this counitry or to w-p]:r. S5 ANy
one’s exercise, or non-exercise, ol religion, exce pt in the fecered eye of
persons who most fervently would like to drive all tincture of religion
inef rljr the II,,".J'“TH |"J,Irr af o I;lrJ.'rrfrJr (g n||1||.|.~.:ak added). Whereas the
Stasi Commission had \muph igmored the concems of believers ]ll.ﬂut
Fernandez ridic |||11] non-believers by mocking their “febrile nerves
and “fevered rHH Whereas the strong feelinegs manifested in the
[}lﬂ lic outery™ in support of the §r|n. adpe are taken a8 evidence of the
[J-li lt”t s value, the strong feelings against the |1f1 e ure taken as evi-
lil‘HU of fevered imaginations, | “E[lult}_‘h the disse miting ||||.E1“| e |:r||F|r
Ll |:J\H]|H]u real mobivitions of ]:| intiff Newdow, they do not ]5||r||r
the |!‘-'~l|ll.l[4!lfu"w ol the strong supporters of the E1|r:[1rr Hirw impor-
tunt is the pledge really? Do its adult proponents feel strongly enongh
about it that they recite it daily themsefees? Do parents recite it with
|1Il ar l.]illl.l! 1 oOn wee ]’\l I'I(l'\ il'||| illllrrlﬂ summer vacation? Is its x.|,||u
fielt h1|urt_1__l'_-._ but not -:[u]ﬁ|_1.-‘l

The fll‘ﬁt‘lttillL |II:]"’H sugErest that the constitutionality of “under

-n:l in the pledge is supported by the many other references to God

1 American documents, \thnla and institutions. These include ref-
erences in the Declaration of Jllth'Ih mcence, the Constitution, the Get-
tysburg Address, the National Anthem, the National Motto (“in God
We Trust”), and other popular symbols. As a logical matter, of course
the disse lIiIIJLr lll-'.]L.l S5 dre nol |Hi'~ INCITIE i vewistitutional argument when
lt!t“- identify {Eu many cases where American traditions and laws have
II]L”F]‘-IHTI:H i! e |ILtlJ1I‘~ LI.ILLJM”I anc symbals, One does not prove that
an action is constitutional by citing the number of times it has occurred
Aany more thun one proves that murder is le sl by citing the number of
times it is committed. The issue is not the |J'1'+{1|rm'\ in which lan-
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oyage and imagery relers 1o God but to it RLERT |;:-|L-i1 vonstitutionality

Even if this point might not be initially understood with regard to re lig-
i, it can easily b understood with !»-_=_.-.1'-| o racial diserimination. I
a stutute were challi |-l_;u-t!. on the :.-'_lrslllnl[- of vavial diserimination, we
wonld not take sedoushy an argument that defended the statute on the
grounds that all of the founders were white and that many were slave

holders, or that the Conperess that l|'|"""""'| the Fourteenth Amend.
ment ilso enacted laws it diseriminated on the busis of raee, or that
the .||--.1[|-..|.|P_.-r'~, who voted for the Civil Hi'-_'llf\ Aot ol 1964 diseriminated
in. their hiring practices. ith reward to mee und sex. it is now ven
clear that justifying a stetwde on the basks of diseriminatory traditions
-'|I.r.'.'|.lri'4'.:.".'|'|'| of prim ||.-.".- g 1 ..I,l.-.'n.l'.'f_rl- and nentrality ained

u'r'rnr.-|" b ¢

red 1n ..'||-'|r.'.'l."-l ettt of them

Moreover, the judges list of religions -\..|I~|§r|-'*~' IS an exercise in
sentimentil cherry picking. When fivorable historical example is
fonnd, it is cited as support; il a historical xample is inconvenient, it is
LEFTRLAT || ']"l||- Ionmimilers 3 I teri nees o Ceowd i |,|||' I e l|.|1'.I|IIII! Ili In-
dependenee are cited: the absence of similir relerences in the Consti
mHon—which actnally is the law of the land—is jenored.  (Th
Constitition makes ondy one armable relerence, and this was its ase of
|||-:' |1'l'||".|'||r|lr'||._|: l"!.'llll'\hl""ll it the Year of mn [hlll. '-"-|I|'f |I 15 T G
impressive 53|+-|1-|I-|.r b They dgnore the founders” motto, “E Pluribus
Upam,” in favor of the maobto .l’.zﬂ|'|-"l]. in the 1950s. The EF1II':':'\I.' “n
Ciodl We Trust” was first inseribed on @ twoscent coin in 1864, in thi
middle of the bloodicst war in American historv, when it was obwvious
thit the Union wir eflort ||;.|_-:'| d much more tmst in metal canndons
ewords. havonets: and muskets than on the metal inscription of God on
i Bwvo=cent com We can eI rI..u I||=' L HH“'I'I'MIH"- Hull'l.l !I:I'xl'
|"'l'1"|l e |II|]‘[|""\-'\-"I! }I'-. r|1.:' gincerty ol Ill""| ETEITEY 5 1IvEK |1ti”|| "'| ';'-"l
M COn s wonild 1:|..|\- their Union apponents if '::‘Ir-i onfederates had
done the same

Che dissenting judges assert that the state should be “neutral” with
regard to religion and non-religion.  But then, in perhaps their most
seenliar observation. they assert that removing “under GCod” would not
e neutral because it wonld ereate o bias agginst religion. It is diffiealt
to see how. other than in a mvthical world where a judee’s thumb
weighs heavilv on the seales of justice, that adding “under God™ in a
nitiomal |'I|:'I|"'_r ig o mentral act while removing it would constitute a
hias against religion

The Ninth Cireuit dissenting judees. like the Stasi Commission dis-
|'l|.-l'|l.".[ rreil Lr_II!I_.;L|I||:|_- or ‘_E’u' liz ||||_[\, .|'|||| conselences of [||1|‘\| '\.\.l“]‘;l,'
wislhiss were consistent with the migjority ol the ]"t"if'lll.lH'lII- While the

Stisi Commission conched its esplunation in terms of laieitd and the
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Ninth Circuit in terms of religious freedom, all asserted that in'im'iph-\'
of equality and neutrality lay behind their judements. Yet both the
Stasi Commission and the dissenting jodees [ailed even to artieulate
fairly and objectively the issues of conseience that did not conform to
the majority sentiment, The Stasi Commission simply iimored them, as
il they did not exist. The Ninth Circuit judges, on the other hand, not
only ridiculed them by using terms such as “febrile” and “fevered,” they
fulsely caricatured Newdow's claim by transforming it from a complaint
about a state-sponsored theological declaration into & demand to elimi-
nate all references to religion and God in the public seuare. The Stasi
Commission and the d!!-c.wnrln_'_: 1'||r.|:i_'1'a' reached conclusions that were
consistent with popular majorities of their respective countries and that
conformed to the mythic svmbuols, images, rhetoric and self-identity
The widespread and vehement American desire to have public
school children recite in unison “one Nation under God” in classrooms
no doubt seems both peculiar and parochial not only to the French, but
probably the great majority of the people outside the United States
wh iire aware of the practice. On the other hand, Americans ask win
the French feel u Imw\ to call upon the state torenaet and enloree a low
to prevent school children From covering their heads. While most
French and Americans probably see their national symbols as being
“neutral,” they are in fact not neutral with regards to matters of relig-
ion, beliel, and conscience. Thus, in France, “nentralit” means that
the state needs to protec n‘-ri:h' in their choice not to wear head cov-
erings, bt not in their L'rini:'r- to wear them. In the United States
|”'i11|.1|.|i|._\ " means that '.lu'ﬂirlj_',it';t| promouncements |1_\ Congress are
]"""’lJi-‘-?~I1"|r- while the absence of such statements is, in the words of the
r[i.\ikl‘:lll:l”j_[ ]I:[|:i.:4'\' tantamount to '1‘Ht.l.|"|lhlll11'|_[ atheism

Vi

Perhaps one day, French political leaders wha, in the name of neu-
trality and tolerance, wish to prohibit schoolchildren from honoring
their God |!|Ix' wearing head coverings, Itii._|_{!|1 imderstand the 1!1-|~1u-_~.|
meaning of the prayer offered by the seeular, anti-clerical, godfather of
tolerance and laicité. In bis Treatise on Tolerance (chapter XXI11), the
great Voltaire himself—the person whose life and teachings were most
honored during the first revolution—offered his own praver to God:
Make: os help each other bear the barden of our difficult and truosient lives, M
the small differences between the clothes thut cover our weak bodies. bstween all
CHAT rlh:ur]l:"|llilrl' |-:.II:_’_I4.|_l_‘,1'-. all o prity customs all our nnperfect lows, all onr
foalish opinions, between all of the clrenmstances that seem so enormous in our
eves bt so eequal in thine—my all these sooall puances that distineaish the atoms
wi eall men not serve as o basis for hatred and persceution. Mav twse who lelht
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canilles at noon to celebmte thee also sustain those who are fully satistied with the
[hrhit af thy sun. Moy those who show their v for thee by wearing white cloth
ol detest those who LRSS their Jove for thee by we wring hlack weil
In the United States, iu-r']mlh the rood legislators who pose tor photo-
'-E“’['h"‘ of themselves reciting the 11|1'|_lt,fn:.' on the steps of the (.:Iilitlll
and insist that children should [':u|||i:'i_~. |u'rr1'1'-'- thut theirs is 4 nation
under God might, somewhere in their hearts, understand the l]l.'t'pr"ii
significance of the message
He not] like the hypoerites; tor they love o stand and pray in the synagorues uniel
at the street corners, thit they may be seen by mens Traly 1 say to vou, they hovw
recErived l_]|| I\f ||"\.'..||"1 But '.'k|||':|| VOiL pray, o Inlo YORE roesin .I.II{] shut th I|.|le
and pray to your Fatlisr who is in seoret: and vour Father who sees in secret will
Ir"-'-'.lr'l L]
And in praving do niot F||-.':]1I up empty [r||:.n'r g ux the Gentiles do: for they think
that they will be hesird for their many words, Do not be like them [ Mt
3

At the moment, mnfortunately, it dppears that many ;Hﬂ|'ﬂ:|lrrsi*~ of
French laicité and American religiosity are wrapping themselves in
their myvths rather than embracing the essence of their teachers r|n-ir-
| i'rI'IHl'I]1|1'\; tolerance (rather than uniformity) and ])i.‘!"\l'ﬂliil ]‘.-ii'h'
(rather than formulaie public pronouncements). We should hope that
those who lave devout beliefs in God and those who respect homan
rights would understand that decisions about religion and faith should
b made by individuals, their famnilies, and their faith and beliel com-
munities—and not by states |i";Ii*i§.I[iI1_:_" i'r'li_LLEHII\ dress codes o l]l'tljf.i'.‘u'-
sions of faith. Whereas the 'III_'-IF?IH might not support such a solution,
the principles of tolerance, equality, and neutrality certainly should

The French and Americans should consider whether, despite their
obvious differences, they resemble each other in some uncomfortably
similar ways. |'t']'|h|.]]k it is to Seotland—where favorable ancient incli-
nations to both France and America have long ]”‘"‘"jjl“t'—“Iil'r'l' all
“”"3.]” find mert in the message of its greatest ot what a zift it

would be to see ourselves as others see 1
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