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Wartime Rape and International Law

by Stefan Kirchner

Wartime rape continues to be a common
phenomenon.! While it gained some inter-
national attention during the Yugoslav
Wars, it is often only seen as one of many
problems associated with armed conflict.

Rape is prohibited under International
Humanitarian Law

Rape and other forms of sexual violence in
times of war are prohibited by Interna-
tional Humanitarian Law.2 These prohibi-
tions can be argued to amount even to jus
cogens,? that is, to rules of international
law which take absolute precedence over
other rules. In fact, as wartime rape is an
old problem, the prohibition of rape in
times of war has been around for some
time as well: already the Lieber Code (LC)*
prohibited rape in Art. 44 LC and already
the Hague Regulations respecting the
Laws and Customs of War on Land which
were contained in annexes to the 1899
and 1907 Hague Regulations prohibited
rape through the protection of "family

" See recently Stefan Kirchner — Hell on Earth —
Systematic Rape in Eastern Congo, in: 13 JOURNAL
OF HUMANITARIAN ASSISTANCE, (2007), 6 August
2007, http://www.jha.ac/2007/08/06/hell-on-earth-
systematic-rape-in-eastern-congo/#fn-
1186442655171 with many references to literature
on wartime rape in different conflicts.

? For a good overview over how international law
deals with gender-related crimes cf. Christine
Chinkin — Rape and Sexual Abuse of Women in
International Law, in: 5 EUROPEAN JOURNAL OF
INTERNATIONAL LAW (1994), pp. 1 et seq. and
Helen Durham — Women, armed conflict and inter-
national law, in: 84 INTERNATIONAL REVIEW OF
THE RED CROSS (2002), pp. 655 et seq.

‘¢t Kelly Dawn Askin — The Quest for Post-
Conflict Gender Justice, in: 41 COLUMBIA JOURNAL
OF TRANSNATIONAL LAW (2003), pp. 509 ef segq.

* Instruction for the Government of Armies of the
United States in the Field, General Orders No. 100,
24 April 1863.

honour and rights".5 While the Nuremberg
Charter did not refer to rape expressis
verbis did the Tokyo Tribunal indict Admi-
ral Toyoda for — among other crimes — "or-
dering, directing, inciting, causing, per-

mitting [...] and failing to prevent [...]
Japanese Naval personnel [...] under his
command |[...] to rape, kill and commit

other atrocities."® After the end of World
War II, Law No. 10 of the Allied Control
Council for Germany (Control Council Law
No. 10) included rape as a crime against
humanity and Art. 4 (2) lit. e of the 2nd
Additional Protocol to the Geneva Con-
ventions prohibits rape "at any time and
at any place", thereby elaborating on Art.
27 of the 4th Geneva Convention which
calls for special protection for women in
times of war, "in particular against rape,
enforced prostitution, or any form of inde-
cent assault.” Art. 27 of the Fourth Ge-
neva Convention (GC IV) gives particular
protection to women against “rape, en-
forced prostitution or any form of indecent
assault”.” Although this rule does not
protect women against acts by the
authorities of the state of which they are
citizens,® the protection offered by the
conventions is extended by the First Addi-
tional Protocol (AP I) to the Geneva Con-
ventions to everyone who is in the terri-
tory of a party to a conflict.® Also Art. 75
(2) and Art. 76 AP I prohibit rape in times
of war: Art. 75 (2) of the same protocol
prohibits “outrages upon personal dignity,
in particular humiliating and degrading
treatment, enforced prostitution and any
form of indecent assault” with regard to
both sexes.1® But the additional protocol
goes further in protecting women in as far
as it demands that women are particularly
respected. Art. 76 demands that women
are to be “the object of special respect and
shall be protected in particular against
rape, forced prostitution and any other
forms of indecent assault”. These rules
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contain not only an obligation not to harm
women, but a positive obligation, requir-
ing that women are being protected.
Female POWs, internees and detainees are
to be treated in accordance with Art. 13,
25, 29, 85, 97, 108 of the Third Geneva
Convention and Art. 75 (6) of the First
Additional Protocol.

When it comes to punishments against
POWs, the maximum punishments appli-
cable to male POWs must not be exceeded
with regard to women, Art. 88 GC IIL.1!
Particular rules applied to criminal sanc-
tions imposed on pregnant women and
mothers of young children by virtue of Art.
76 (3) AP 1 and Art. 6 (4) AP I1.12

Mothers of young children and pregnant
women receive an ever higher degree of
protection based on Art. 18, 20, 21 GC
IV,13 in particular when it comes to re-
ceiving food (Art. 23, 50 and 89 GC IV and
Art. 70 AP I)'4 and medical care (Art. S0,
91 GC 1V, Art. 70 AP I),!5 but also with
regard to their physical safety (Art. 14, 17,
18 and 20 GC IV)16 and finally with regard
to their release, repatriation and their
accomation in neutral countries (Art. 132
GC 1V, Art. 76 AP I).17

Rape is punishable under Interna-
tional Criminal Law

In 1999 the UN Sub-Commission on the
Promotion and Protection of Human
Rights demanded that all acts of sexual
violence be condemned and prosecuted!s
and today wartime rape constitutes a war
crime!® which can be prosecuted by the
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'8 United Nations High Commissioner for Human
Rights, Sub-Commission on the Promotion and
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International Criminal Court (ICC) in The
Hague20 under Article 8 of the Rome Stat-
ute and which in the past has already
been prosecuted for example before the
International Criminal Tribunals for
Rwanda (ICTR)2! and the former Yugosla-
via (ICTY):22 In Akayesu, the ICTR con-
victed the defendant for rape as a form of
genocide,?3 in Delalic, the ICTY held that
sexual violence can constitute torture2*
and in Kunarac the defendant was con-
victed for sexual slavery, rape and viola-
tions of human dignity which the ICTY
considered war crimes and crimes against
humanity,?5 to give just a few examples.

In all of these cases, though, it has to be
kept in mind what has been said initially,
that is that rape is only one of many
problems associated with armed conflict
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which brings with it the risk that system-
atic wartime rapes are not combatted with
the urgency the problem requires.

The Protection of Children Against
Wartime Rape

Children require particular protection
against wartime rape. International Hu-
manitarian Law grants children special
protection in times of armed conflicts and
demands that they are respected (“All
children shall be the object of special re-
spect and are to be protected against sex-
ual assault.”26 AP I).

But it is not only International Humani-
tarian Law and International Criminal
Law, rules which apply in times of armed
conflict, which prohibit rape. International
Human Rights Law, does so, too. To give
just one example, we will have a short
look at the Convention on the Rights of
the Child:

Young girls are particularly vulnerable in
armed conflicts. International Humani-
tarian Law therefore grants children spe-
cial protection in times of armed conflicts
and demands that they are respected (“All
children shall be the object of special re-
spect and are to be protected against sex-
ual assault.”?? AP I), at the same time the
Convention on the Rights of the Child
(CRC) continues to protect children in
times of armed conflict (Art. 38 CRC). In
times of war, states parties to the CRC
undertake to respect and ensure respect
for rules of IHL applicable to children.28
Furthermore, states parties to the CRC
have to take all feasible measures to en-
sure protection and care of children who
are affected by the armed conflict.29

The Optional Protocol to the Convention
on the Rights of the Child on the sale of
children, child prostitution and child por-
nography and the Optional Protocol to the
Convention on the Rights of the Child on
the involvement of children in armed con-
flict, which entered into force as late as on
18 January 2002 and 12 February 2002,
respectively, add to the protection afforded
to children under international law and
need to be taken into account accordingly.

2 Annan, supra, p. 35.
2 bid.
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After the war

Also the aftermath of an armed conflict
holds dangers to women and accordingly,
international law is also concerned with
“abuses associated with armed conflict or
its aftermath”, such as forced prostitution
and trafficking in women and girls.30 In-
ternational law provides a number of tools
to address this issue: the Convention for
the Suppression of the Traffic in Persons
and of the Exploitation of the Prostitution
of Others was adopted by the General As-
sembly of the United Nations (UN GA) in
1950 and is supporteds! by Art. 6 CE-
DAW, Art. 34 and 35 CRC, the Interna-
tional Labour Organization’s 1999 Con-
vention on the Worst forms of Child La-
bour (ILO Convention 182) and the UN
Convention against Transnational Organ-
ized Crime and its supplementary proto-
cols, the Protocol to Prevent, Suppress
and Punish Trafficking in Persons, Espe-
cially Women and Children and the Proto-
col against the Smuggling of Migrants by
Land, Sea and Air, all adopted by the UN
GA in 2000 as well as by the relevant
OHCHR principles.32

Conclusions

All conventions, though, are worthless if
they are not enforced adequately. The
most effective measure in this context is
the application of International Criminal
Law. Yet, this is not to say that combating
wartime rape is the exclusive domain of
International Courts and Tribunals. To
the contrary. The broad consensus
against wartime rape evidenced by the
human rights and International Humani-
tarian Law documents mentioned above
indicates that wartime rape, which has
affected women around the world for mil-
lennia, has finally become everbody's con-
cern. .
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problems associated with armed conflict.
Rape and other forms of sexual violence in
times of war are prohibited by Interna-
tional Humanitarian Law.33 These prohi-
bitions can be argued to amount even to
jus cogens,3* that is, to rules of interna-
tional law which take absolute precedence
over other rules. Rape is punishable un-
der International Criminal Law but that
does not mean that combating wartime
rape is the exclusive domain of Interna-
tional Courts and Tribunals. To the con-
trary. The broad consensus against war-
time rape evidenced by the human rights
and International Humanitarian Law
documents mentioned above indicates
that wartime rape, which has affected
women around the world for millennia,
has finally become everbody's concern.
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