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JULIE A. GREENBERG

INTERNATIONAL LEGAL DEVELOPMENTS
PROTECTING THE AUTONOMY RIGHTS OF SEXUAL
MINORITIES

Who Should Determine the Appropriate Treatment for an Intersex Infant?

1. INTRODUCTION

As the essays in this book illustrate, the medical treatment of intersex children is
undergeing an ntense examination. Doctors, psychologists, psychiatrists, sociologists,
historians, ethicists, and intersex activists have all weighed in on the debate about
the physical, psychological, sociological and ethical implications of early genital
surgery. Before the last decade, the accepted medical protocol granted to physicians
almost complete control concerning treatment decisions and the child’s best
interests. Physicians told parents little about their child’s condition and many
medical professionals advocated deceiving intersex patients about the exact naiure
of their conditions to protect them from psychological harm.'

During the last 10 years, this protocol has come under heavy attack. Although a
pumber of experts have exposed flaws in the traditional approach, the debate about
the appropriate treatment model is far from over. Comprehensive studies addressing
this issue do not exist and because of sthical restraints limiting research in this area,
the issue is unlikely to be resolved soon.’

Those involved in the debate now support three alternative protocols: (1) the
mode] that has existed for the last 40 years, which emphasizes the need for early
surgical and bormonal intervention to conform the child’s body to societal norms
and minimizes the information given to the child and parents to avoid psychological
trauma; (2) a “middle ground” approach that emphasizes the need for disclosure of
complete information to the parents and deference to the parental decision about
whether surgical or hormonal treatment would be in the best interests of their child;
and (3) a complete moratorium on all surgical and hormonal treatments that are not
medically necessary so that the child, when she reaches the age of consent, can
determine whether she wants to elect to undergo any surgical alteration.

Until comprehensive retrospective studies are conducted that clearly establish
which approach best protects the interests of the intersex infant, positions are likely
to become more polarized. Given the interests at stake and the intensity of the
debate, legal institutions will likely be called upon te weigh in on the debate.
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Legislatures may be asked to enact statutes® and in the absence of legislative action,
courts will be asked to imtervene. Thus far, no country has enacted controlling
legislation and Colombia is the only country where the highest court has rendered an
opinion on this issue. Therefore, if courts are asked to resolve the legal, medical and
ethical issues surrounding the treatment of intersex children, the outcome is far from
clear.

This chapter explores how courts may resolve this issue if they are brought into
the controversy. Part 1 provides a brief summary of the current debates about the
treatment model that best protects the interests of intersex infants. Part II describes
the doctrine of informed consent as courts have traditionally applied it in medical
determinations on behalf of children and others who are not competent to make
medical decisions on their own behalf. Part III describes how the Constitutional
Court of Colombia, the only high court that has ruled on this issue, applied the law
of informed consent in the context of surgical alteration of intersex infants. Part [V
explores how courts in Europe, Australia and the United States are likely to resolve
this issue if they are asked to intervene. Although no appellate cowrts in these
jurisdictions have been confronted by this precise issue, recent decisions by the
European Court of Human Rights, Australian courts, and the United States Supreme
Court may shed light on the probable cutcome. Part V concludes that the legal arena
may not be the optimal forum in which to resolve this complex personal and ethical
dilemma,

2. THE CURRENT DEBATE OVER THREE ALTERNATIVE MODELS

2.1 The Domirnant Protocol

The dominant treatment protocol developed during the 1950s, due in large part to
the influential work of John Money.* Money hypothesized that children are bom
without a fixed gender identity. He believed that children develop a gender identity
that conforms to the gender role in which they are raised, as long as that gender role
matches the appearance of their genitalia. Therefore, he encouraged physicians to
surgically alter infants born with genitalia that do not conform to male or female
norms. Money believed that if surgeons sculpted “normal-appearing” genitalia and
administered appropriate hormones, and parents raised the child in the gender role
that conformed to the surgically created genitalia, the child would develop an
unambiguous gender identity, and severe psychological frauma would be avoided.
Critical to this protoco! is the requirement that intersex children be raised without
any ambiguity about their gender. Therefore, physicians traditionally encouraged
parents to hide the truth about the child’s intersex condition. In addition, to avoid
trauma to the parents, physicians often told parents less than the whele truth about
the child’s condition and guided parents toward the decisien the physician believed
was optimal.

Until the 1990s, physicians believed that they were uniquely qualified to
determine the best interests of the parents and the child. By disclosing selective
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information to the parents and advocating support for only one treatment model,
physicians contrelled the ultimate outcome. As recently as 1995, major medical
associations supported the selective disclosure of information to the parents and
outright lying to the intersex patient about the pature of her condition.” Now, few
would advocate in favor of hiding information from the parents or lying to the
intersex patient. Changes in bioethical norms have shifted to a model favoring
complete disclosure,

Although some recent comiments indicate that many doctors are questioning the
traditional protocol,” the most recent by the American Academy of Pediatrics (AAP)
official publication supports this model.” Supporters of this treatment protocol
believe that living with ambiguous or anomalous genitalia would lead to ostracism
from peers, the potential weakenting of the bond that parents are able to form with
their child, and severe psychological trauma for the intersex child.

During the last decade, the traditional treatment model has been challenged by a
number of intersex adults and researchers studying gender identity formation and the
consequences of genital surgery. Intersex adults who were treated in accordance
with the dominant model have asserted that the standard protocol often results in
physical and psychological harm. They assert that genital surgery may result in a
loss of reproductive capacity, a loss or diminishment of erotic response, genital pain
or discomfort, infections, scarring, urinary incontinence and genitalia that are not
cosmetically acceplable. In addition to physical complications, the dominant
freatment protocol may exacerbate an intersex person’s sense of shame by
reinforcing cultural norms of sexual abnormality.® A number of researchers who are
studying gender identity formation also believe that surgical alteration should not be
undertaken on the assuroption that infants are born with the ability to develop cither
a male or female gender identity. Some recent studies indicate that gender identity is
not completely malleable and may be influenced or controlled by prenatal factors.”

Based upon these concerns, opponents of the dominant model have proposed twa
alternatives. One approach calls for a complete moratorium on all genital surgeries
that are not medically necessary. The other model supports an approach that
emphasizes the importance of providing complete information to the parents of the
intersex child and deferring to parental decision making.

2.2 Complete Moratorium on all Surgeries that are not Medically Necessary

Some intersex activists and experts have called for a complete moratorium on all
infant intersex surgeries, except for those that are truly medically necessary, until
retrospective studies prove that the benefits of such surgeries clearly outweigh the
potential risks. Supporters of a complete moratorium believe that the traditional
model results in stigma and trauma. They believe that under the current approach,
which emphasizes the “normalization” of the infant’s genitalia, parents will
experience guilt and shame over giving birth to an “abnormal” baby and the intersex
child will experience a sense of rejection. Those who support a moratorium,
question the traditional assumption that concealing or downplaying the existence of
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the intersex condition will help the family lead a “normal” life. In addition, they
believe that relieving the parents’ anxiety over the birth of their intersex child should
not be accomplished by surgically altering the child to fit societal norms. Instead,
they emphasize that parents should be educated, provided with complete information
about their child’s condition, and offered appropriate professional counseling and
peer support. In addition, this group believes that children, when they reach the
appropriate age, should be provided complete information and the option to decide
for themselves whether they want to undergo surgery. Those calling for a
moratorium believe that medical treatment of a child’s intersex condition should be
limitcdwto treatment of conditions that pose an actual risk to the child’s physical
health,

Those who support a complete moratorium recommend that: {1) experts assess
the likely gender identity of intersex infants; (2) intersex children be raised in the
recommended gender identity; (3) parents be educated and put in touch with people
who can provide counseling and support; and (4) surgical intervention be delayed
until the children reach an age when they can decide for themselves whether they
waint any surgical alteration.'’

2.3 The “Middle Ground"” Approach

Others have called for a “middle ground” approach.'” Those who support a
compromise position believe that the dominant model defers too much to the
treating physicians, but a complete moratorium would not be in the best interests
of all intersex children. This group believes that physicians should not be making
life-altering decisions for their patients that may affect their ability to reproduce
and achieve sexual satisfaction, and potentially lead to physical and emotional
complications. This group rejects the call for a complete moratorium, however,
because they are concemed that the untreated intersex child may suffer
psychological trauma that is more detrimenta] than the potential risks of surgery.
This group believes that parents who are fully educated about all the risks and
benefits of the different protocols are in the best position to assess what is in their
child’s best interesis.® Therefore, they believe that parents, and not physicians,
should have the complete authority to determine the appropriate treatment for their
children. In other words, this group supports the parents’ right to decide, as along as
the parental decision is based on a true informed consent. This approach is supported
by the British Association of Paediatric Surgeons.'*

3. THE DOCTRINE OF INFORMED CONSENT

The informed consent doctrine preserves patients” rights to make medical decisions
on their own behalf. The doctrine requires that patients be fully informed of all the
material risks associated with the proposed medical treatment before their consent to
a procedure is considered valid. The doctrine protects individuals® rights to bodily
integrity and seif-determination. In the case of incompetents or minors who are too
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young to understand and balance the risks and benefits of a particular medical
choice, informed consent is required of a surrogate, typically the minors” parent(s)."*

Parental decisions on behalf of their children are generally accorded great
deference to protect family privacy and parental authority. Typically, courts are not
involved in medical decisions involving children, so long as the parents and the
physicians -agree on the appropriate treatrment. Court intervention in parental
decisions is rare because legal institutions generally presume that parents will make
decisions that will be in the best interests of their children.'®

In some circumstances, however, when parents are seemingly unable to make a
decision based solely upon the best interests of their child and the potential gravity
of the consequences of the medical treatment are particularly severe, courts may
carefully review parental consent to the treatment of their child. The classic case
requiring close scrutiny is the involuntary sterilization of a minor or incompetent
adult. Sterilization, without the patient’s consent, involves a significant invasion into
the patient’s right to autonomy. In addition, parents may be motivated by their own
concern about having to care for a grandchild should their incompetent child become
pregnant or father a child. Therefore, courts will carefully scrutinize these decisions
to ensure that the best interests of the child are being protected."”

Genital surgery on an intersex infant involves similar autonomy issues. These
surgeries may result in involuntary sterilization, decreased capacity to achieve
sexual satisfaction, and serious long-term medical complications. Therefore, these
surgeries have the potential to permanently and dramatically infringe upon the
intersexual’s right to bodily integrity and self-determination. In addition, because
parents may be making decisions at a time when they are suffering distress about
giving birth to and raising an “abnormal” child, it is difficult for parents to
objectively determine the treatment that would be in their child’s long-term best
interests. Therefore, if courts are asked to determine whether parents should have the
ability to consent to surgical alteration of their intersex children, they will need to
resolve complex ethical issues.

4. INFORMED CONSENT FOR THE SURGICAL ALTERATION OF AN
INTERSEX CHILD: THE COLOMBIA DECISION

Only one high court has directly ruled on whether the traditional protocol 1s legally
acceptable.”” Because of a Court decision in 1995, doctors in Colombia were
concerned about potential liability for performing genital surgery on intersex infants.
Therefore, in two cases in which the physicians recommended genital surgery to the
parents, the physicians refused to proceed without a court order. The parents of the
two children sought court authority for the procedures to occur.

The Constitutional Court of Colombia considered the evidence supporting the
traditional model as well as evidence that critiqued this model and supported a
moratorium on infant intersex surgeries. The Court concluded that the contrary
opinions put the law at an impasse: to prohibit surgeries until the children reach the
age of consent would be engaging in social experimentation, but to allow the
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surgeries to continue under the standard protocol would not ensure that the best
interests of the children are protected.

To overcome this impasse, the court settled on a compromise approach. The
Colombia court allowed parents to continue to consent to surgeries, but the court
insisted that procedures be developed to guarantee that parents are consenting solely
based upon their child’s best interests and not their own self-interest. The court
suggested that legal and medical institutions develop informed consent procedures
that guarantee that the child's interests are the only concern. To ensure that the
consent is truly informed, the court required that it be “qualified and persistent” and
any procedures developed must meet the following requirements:

(1) The consent must be in writing.

(2) The information provided must be complete. The parents must be informed
about the dangers of current treatments, the existence of other paradigms, and the
possibility of delaying surgeries and giving adequate psychological support to the
children.

3) The authorization must be given on several occasions over a reasonable time
period to make sure the parents have enough time to truly understand the situation.

The Colombia Court decided that surgical modification of intersex infants must
be treated differently from other types of parental consent cases because the
traditional model does not ensure that parents are in the best position to make a
decision on behalf of their intersex children. The Court was concemned because
parents typically lack information about intersexuality, intersexuality is viewed as a
disease that must be “cured,” and treating physicians convey a false sense of
urgency to provide a quick cure. The Colombia court recognized that under these
circumstances, parents could not easily distinguish their own fears and concerns
from considerations of the “best interests” of their child.

The Colombia court decided that protecting the human rights of the infant
required it to strike a balance between allowing parents full autonomy to consent to
surgical alteration on behalf of their intersex infants and bamring all intersex
surgeries. Therefore, the court called upon legal and medical institutions to establish
“qualified and persistent” informed consent procedures that protect the rights of the
intersex child until comprehensive studies clearly establish the course of treatment
that is in the child’s best interests."”

5. INTERNATIONAL LEGAL DEVELOPMENTS

Colombia is the only jurisdiction in which the highest court has addressed the issue
of parental authority to consent to surgery on behalf of an intersex child. Given the
paucity of cases and legislation on point, it is impossible to predict with certainty
how the courts of other nations would resolve this issue. Recent trends, however,
indicate that international institutions are calling for greater protection of children’s
legal rights and greater respect for everyone’s right to autonomy. In addition, legal
institutions are generally enhancing the protections provided to other sexual
minorities. None of these developments provides direct evidence of how courts in
nations other than Colombia would rule if they were asked to resolve this issue. The
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international trend toward greater protection of the rights of children and sexual
minorities and a more expansive interpretation of the right to privacy and autonomy,
indicate, however, that other courts may adopt an approach similar to the approach
adopted in Colombia.

International recognition of the need to enhance the legal protection provided to
children is reflected in the Convension on the Rights of the Child, which was adopted
by the General Assembly of the United Nations on November 20, 1989.% This
convention recognizes that children, because of their vulnerability, need special care
and protection and reaffirms a child’s special need for legal safeguards. The
dominant medical management protocol for intersex infanis practiced in many
nations today does not ensure the protection of an intersex infant’s fundamental
human rights as defined in the Convention. Current medical practices regarding
intersex infants may violate Articles 2, 3, 12, and 16 of the Convention.

Article 2 requires that children should not be discriminated against on the basis
of sex. Current medical practices may violate that obligation. The current protocol
emphasizes the need for males to be able to engage in satisfaclory sexual intercourse
over their potential desire to procreate. An XY infant, who is born with a phallus
that is considered to be too small for penetrative sex in adulthood, is assigned the
female sex. The genitalia are altered to appear “female” and the testicles are
removed, even though such removal results in the sterilization of an otherwise fertile
male. For XX children, the need to procreate, rather than the ability to engage in
satisfactory sexual intercourse, is emphasized. An XX infant, who is capable of
reproducing, typically is assigned the female sex to preserve her reproductive
capability, regardless of the appearance of her external genitalia. If her “phallus” is
considered too large to meet the guidelines for a typical clitoris, it is surgically
reduced, even if the reduction reduces or destroys her capacity for satisfactory sex.
In other words, males are being defined by their ability to penstrate and females are
being defined by their ability to procreate. This protocol treats XY and XX children
differently based upon gender stereotypes about the proper reles from men and
women and could be considered a violation of Article 2.

Article 3 requires that in all actions concerning children, the best interests of the
child shall be a primary consideration. The traditional medical protocol emphasizes
the need to “normalize” the child. One of the motivations for “normalizing” the
child is to ease the psychological discomfort of the parents and enhance their ability
to bond with their child. Surgical alteration of a child that may result in involuntary
sterilization, diminished capacity for sexual satisfaction, and a gender assignment
that may be contrary to the child’s gender identity does not ensure that the best
interests of the child are a primary consideration and thus the traditional protocol
may violate Article 3.

Article 12 protects children’s rights to have their opinion taken into account in
any matter affecting them. The traditional protocol ensures that children do not have
input into decisions that have a profound effect on their Hves, including their ability
to procreate and achieve sexual satisfaction, because these decisions are being made
when the child is too young to participate in the decision majing process.
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Article 16 protects children from interference in their right to privacy.
Procreative decisions are considered a fundamental privacy right under the United
Siates Constitution and the laws of many other nations. A court could potentially
find that surgeries that result in involuntary sterilization infringe on the child’s
fundamental right to privacy under Article 16.

The Convention on the Rights of the Child provides enhanced safeguards fo
protect the rights of children. If the medical treatment of intersex infants is
eventually litigated, courts may refer to the terms of the Convention and determine
that surgical alteration of intersex children, as practiced under the traditional model,
improperly infringes on the rights of children.

In addition, other legal developments in Australia, Europe, and the United States,
in cases involving other sexual minorities, including transsexuals and homosexuals,
indicate that these jurisdictions may be more likely to provide enhanced protection
to intersex children. Just as the rights of children are being recognized, sexual
minorities, who historically have been subjected to discritninatory treatment, are
now being accorded greater legal protection.

5.1 Australia

The courts in Australia have not been asked to determine whether parents have the
ability to consent to genital surgery on behalf of their intersex infants. The Family
Court of Australia has addressed, however, the rights of intersex persons in other
related areas. The most recent decisions by the Family Court indicate that if it were
asked to resolve the issue of infant genital surgery, it would likely place significant
emphasis on the intersex infant’s right to autonomy.

In 1979, In Marriage of C. and D. (falsely called €)' Australia issued a
decision that provided the least respect for the rights of intersex persons when it
ruled that, an intersex person was neither a man nor a woman for purposes of
determining his ability to marry. In this case, a wife sought an annulment of her
marriage of 12 years claiming that her husband was not legally a man. The husband
was a true intersexual with an XX chromosomal pattern and a combination of male
and female biological aspects.” The husband had undergone a number of surgeries
to modify his external sex organs and to remove his breasts so that his external
appearance would be male. The court granted the wife’s petition for annulment on
the grounds of mistake because she believed she was marrying a male. Although the
husband had male gonads and genitalia, he had the chromosomal configuration
typical of a female. Therefore, the court concluded that he was neither a male nor a
female,”

In 2003, in Attorney General v. Kevin® the court rejected its decision in 1979
and greaily expanded the rights accorded to intersex and transsex persons. In
determining that a female-to-male transsexual was a male for purposes of marriage,
the court recognized that changes in social attitudes, advances in medical research,
greater respect for the rights of children and intemational expansion of the right to
privacy supported a finding that transsexuals arve entitted to marry in their self-
identified sex role.
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In addition, Australian courts have been asked twice to determine the court’s role
in decisions by teens to undergo medical treatment that would physically alter their
sex attributes to bring their bodies more into conformity with their gender identity.
The judges in each case found that the teen’s decision must be reviewed by a court,
even if all the parties involved in the treatment decision are agree. The judges
required court supervision because they found that there was a significant risk of
making the wrong decision and the consequences of a wrong decision would be
particularly grave.® The courts were concerned about the biological, social, and
psychological consequences of the proposed intervention.

In its most recent decisions, the Family Court of Australia has followed the
international trend of providing enhanced protection to sexual minorities and greater
respect for the rights of children to privacy and autonomy. In addition, the court has
indicated that it requires some type of judicial oversight of surgical or hormonal
treatment that would alter a person’s sex attributes because of the potentially grave
consequences. Therefore, if Australian courts are asked to determine the appropriate
treatment protocol for intersex infants, they are likely to follow the same approach
as the Colombia court and require some type of oversight of the decision.

5.2 Furope

Although the European Court of Human Rights (ECHR) has not directly addressed
the autonomy rights of intersexuals, it has resolved a number of disputes between
member states and their transsexuaf® citizens seeking legal recognition as their self-
identified sex. Recent ECHR decisions involving transsexuals illustrate the evolving
expansion of the righis accorded to persons who fail to conform to sex and gender
norms.

Transsexuals have made claims for decades that countries that refuse to grant
transsexuals legal rights that comport with their self-identified sex violate Articles §
and 12 of the Convention for the Protection of Human Rights and Fundamental
Freedoms (CPHRFF)* Article 8 relates to privacy and Article 12 relates to the
right to marry and found a family.

Before its decisions in Goodwin v. United Kingdom™ and I v. Unifed Kingdom™
in 2002, the ECHR consistently held that denying transsexuals the right to be legally
recognized as their self-identified sex did not violate the CPHRFF. In 1986, the
Court, by & 12-3 margin, decided in favor of the state.’® Although the Court
continued to rule in favor of the state and against transsex claimants, over time, the
number of justices ruling in favor of the state diminished. In 1990, the margin was
reduced to 10-8,” and in 1998, in an 11-9 decision, a sharply worded dissent
indicated that based upon societal and scientific developments, the court might soon
reject its earlier decisions. In 2002, the ECHR unanimously rejected its earlier
decisions and ruled that states that deny transsexuals the right to be recognized
as their self-identified sex violate Articles 8 and 12 of the CPHRFF.’* Tn 2004,
the European Court of Justice made a similar ruling.”® In 2004, Great Britain, which
for decades has been one of the countries that provided sparse protection to
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trangsexuals, joined other European countries and passed sweeping legislation to

provide transsex persons expansive legal rights that recognize their self-identified
34

sex.

3.3 United States of America

Two recent developments in U.S. courts indicate that the U.S. may be moving
towards providing greater legal protection to sexual minorities. First, the U.S.
Supreme Court has expanded its conception of the right to liberty under the U.S,
Constitution. In addition, recent decisions involving discrimination against gays,
lesbians, and transsexuals indicate that the courts are now unwilling to allow
discrimination based upon stereotypes of what constitutes a man or a woman.

The Supreme Court’s decision in Lawrence v. Texas, in 2003, indicates that the
court is willing to expand its conception of the right o liberty, which is protected by
the Fifth and Fourteenth Amendments to the U.S. Constitution.”® These amendments
apply only to actions by the government, so the Lawrence decision would not apply
directly to a parental decision to consent to surgical alteration of their intersex child.
The reasoning and language in this decision indicate that the court supports the view
that autonomy rights, especially regarding issues of sex must be protected. Because
of ambiguous language in Lawrence, it is difficult to determine the exact
implications of the decision. It is possible, however, that Lawrence portends a trend
in the 1.5, to acknowledge the importance of sexual self-determination.

In Lawrence v. Texas, the state of Texas adopted a statute that criminalized
sodomy between two people of the same sex. The Supreme Court declared the
statute to be unconstitutional because it unduly burdened an individual’s right to
liberty. According to the Court, a person’s right to liberty is implicated because:

These matters involving the most intimate and persenal choices a person may make in a
fifetime, choices central to personal dignity and autonomy, are central to the liberty
protected by the Fourteenth Amendment. At the heart of liberty is the right to define

one’s own concept of existence, of meaning, of the universe, and of the mystery of
human life,

The staie’s right to criminalize same-sex sodomy is clearly distinguishable from
the parental right to consent to genital surgery on behalf of their intersex child, But,
by using expansive language to define the liberty interest and by overruling
precedent that had narrowly defined the liberty interest, the Supreme Court indicated
its willingness to provide greater protection to choices that are central to dignity and
autonomy, including issues related to sexuality.

Another line of cases in the United States, involving statutes that prohibit
discrimination because of “sex,” have also greatly expanded the rights of sexual
minorities to be free from discrimination based upon sex stereotyping.”’ Before
the last decade, U.S. courts consistently ruled that “sex” discrimination statutes did
not protect sexual minorities, such as homosexuals and transsexuals, from
discriminatory actions.’® Recently, courts are determining that discrimination based
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upon sex stereotyping about the proper roles for males and females constitutes
unlawful “sex” discrimination.”® None of these statutes specifically apply to intersex
genital surgery, but the underlying rationale of these cases could be used by intersex
persons if they are being surgically altered to conform their bodies to male and
female stereotypes.

As previously discussed, the underlying basis for the dominant treatment
protocel is in part based on inappropriate sex-role stereotypes because XY and XX
infants are treated dissimilarly. For a male, the dominant concern is that the
XY male have an “adequate” penis so that he can engage in intercourse. For an XX
infant, the dominant concern is reproductive capability, rather than the capacity to
engage in satisfactory sex. In other words, males have been defined by their ability
to penetrate and females have been defined by their ability to procreate. This
penetration/procreation gender stereotype is further reinforced by the medical
community’s emphasis on the need for a female io have an acceptable looking
clitoris over her need for sexual satisfaction. Creation of a sensitive clitoris and a
vagina that properly Iubricates during sex is not the primary concern during female
genital modification surgery. A successful surgical modification of a female is not
defined as one that will likely result in her ability to achieve sexual pleasure;
instead, it is defined as one that results in the creation of a proper sized clitoris (that
may not be as sensitive as the unaltered clitoris) and a vagina that will allow
penetration by a male’s penis. Thus, the dominant model is based upon sex
siereotypes.

Nothing in current U.S. legislation or case law specifically prohibits the
continued use of the traditional treatment proiocol. Recent cases regarding
homosexuals and iranssexuals, however, have indicated that U.S. jurists believe that
sexual minorities should receive greater protection under the U.S. Constitution and
some federal and state statutes. These cases could portend a trend to provide greater
protection to intersex infants and could be used as persuasive authority to convince
legislatures to adopt statutes or courts to rule in favor of providing greater protection
to intersex children.

6. WHO SHOULD DECIDE?

The major difference between the alternative proposals turns on whether the ultimate
decision makers should be physicians, parents, the intersex child, when she reaches
the age of consent, or the courts. Unfil comprehensive studies are conducied that
clearly indicate whether early genital surgery typically results in the potential for
greater benefit or harm to the child, the decision cannot be left to physicians or
delayed until the child reaches an age where she has the capacity to consent.
Therefore, the remaining choices are granting the authority to parents to decide or
requiting some type of review of parental decisions. Some experts believe that
parents are uniquely qualified to make this decision, while others believe that it will
be impossible or difficult for parenis fo divorce their self-interesi from the child’s
best interests. Therefore, until studies more clearly indicate the model that is most
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beneficial for the intersex child, some type of oversight of parental decisions is
desirable. The question remains, however, whether it is in the best interests of the
child to have the courts provide this review or whether the oversight should be
undertaken by an institution other than a court.

When faced with this issue, the Colombian court wisely decided that new
decision models must be created to protect the rights of the children. It did not,
however, mandate judicial oversight of these matters. Instead, the court encouraged
legal and medical institutions to develop informed consent procedures that would
result in a consent that is “qualified and persistent.” The court set minimal
requirements for a qualified and persistent consent and required that: (1) the consent
be in writing; (2) the parents receive full information about all the uncertainties
involved in the alternative treatment protocols; and (3) the parental authorization
must be given on several occasions over a reasonable time pe:riod.4

Judges are not experts in this area and some may not have heard of
intersexuality, much less have a thorough understanding of the complex physical
and psychological consequences that may accompany the different treatment
models. Although some recent court decisions indicate a trend towards greater
respect for people’s right to control their gender identity and sexuality, a number of
other decisions illustrate that courts may choose to ignore experts and rely on their
own prejudices in sensitive areas involving sexuality and gender.* For example,
some courts presented with scientific evidence about the nature of transsexuality
have chosen to ignore the scientific evidence in favor of sources such as Webster’s
dictionary.”

The case that best illustrates the problems that may arise if this issue is litigated
in the courts is a 1993 decision from the family court of Australia. In re 4 involved
an intersex child with Congenital Adrenal Hyperplasia (CAL), who had been raised
as a girl. ® At puberty, A began to virilize and he sell-identified as a boy. When A
was 14 ¥ years old, he sought surgical treatment to bring his physical appearance in
line with his gender identity. No one opposed the procedure. A’s desire was
supported by his parents and the medical treatment team, which included a surgeon,
an endocrinologist, a psychiatrist and a psychologist. Because the procedure would
tesult in the sterilization of A, court approval was sought.

The court determined that although A had a general understanding of the
problems involved with the proposed surgery, the court was not convinced that he
was sufficiently mature to fully appreciate and objectively assess the various
options. The court also decided that the parents did not have the power to consent on
behalf of their child and the treatment decision required court supervision. The court
decided that court authorization was necessary as a “procedural safeguard” because
it was not clear which decision would be in the child’s best interests and an incorrect
decision would yield particularly grave resuits.

Although the court decided that granting A’s request was the correct decision,
the court seriously considered denying the petition. The court stated:

It is clear on all the material that the various treating expetts regard this...as being
highly desirable in A’s interests. 1 had nevertheless considered the possibility of
rejecting the application on the basis that it is only another three and a half years until A
attains 18 years and at that stage it would be open to kim o make his own decision.”




fr e iaen s

INTERNATIONAL LEGAL DEVELOPMENTS PROTECTING THE AUTONOMY RIGHTS 99

The court ultimately relied on the psychologist’s evidence that delaying the
surgery for three years posed a significant risk that A would commit suicide or
suffer severe and irreparable psychological trauma. This possibility caused the court
to grant A’s petition. It is unclear how many other judges would have substituted
their own judgment for that of the affected parties. Given that the Judge in Inre A
was “sorely tempted,” this possibility cannot be ignored.

Because judges are unlikely to have the knowledge to decide these issues and
these requests may force judges to confront their own stercotypes about sex and
gender, allowing one judge to determine the appropriate treatment for an intersex
child is not ideal. Therefore, a fourth treatment protocol may be the best alternative
to follow until comprehensive studies clearly indicate whether early genital surgery
results in the potential for greater harm or good for the child. Instead of allowing
a doctor, the parents, or a judge to control the outcome, a fourth alternative is
to require the formation of committees to advise parents on alternative treatment
options. These committees should consist of experts from all the relevant
disciplines, including endocrinologists, paediatricians, psychologists, and
sociologists as well as intersex adults who have experienced the different treatment
protocols and parents who have been faced with this decision. These committees can
serve four critical needs:

¢  They can provide gnidance to the parents;

e They can ensure that any parental consent is qualified and persistent;

¢ They can gather data on the outcomes of different treatment models;
and

¢ They can provide continuing education to intersex persons, parents, and
treating physicians.”

By working together, advocates of each treatment model will be able to
accomplish at least some of their goals. Those who support the traditional model
will be able to continue to treat those patients whose parents consent, but physicians
will no longer have to be concemed that they may later be sued because they failed
to provide enough information for the consent to be truly informed. Those calling
for a moratorium will not be able to halt to all surgeries, but they will know that a
number of surgeries that would have otherwise been performed will not occur and
that those that are performed will provide enhanced safeguards for the child. Those
who call for parental control of these decisions will be satisfied that the decision still
rests with the parents. Finally, all will be reassured that the ultimate decision will not
be rendered by judges who may or may not be knowledgeable about these issues and
who may render a decision based upon their own prejudices or stereotypes.

Julie Greenberg, Professor of Law at Thomas Jefferson School of Law, San Diego,
California, US A.
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